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POVERTY AND CIVIL LITIGATION 


A MAN who is poor, friendless, and a stranger has some 

small claim against a great corporation. He starts suit in 
one of our state courts. The defendant demands security for 
costs. The costs really mean nothing to it. The claim itself 
means little more. But this is an easy way to get rid of the case. 
The plaintiff has no security to give. What happens to his 
suit?* 

When a situation like this arose twenty-three or twenty-four 
hundred years ago under the Roman republic, the poor man 
was protected. The law required of him only such security as 
he could furnish.” When an almost identical situation arose 
eight hundred years ago under Henry I of England, it is said 
that the ordinance requiring security was mitigated for the poor 
by a provision “ that those who had not sufficient present se- 
curity should pledge their faith to make satisfaction to the utmost 


of their power.” * . And so we have it on the good authority of 





1 This is not an imaginary situation. See Campbell v. Chicago, etc., Ry. Co., 
23 Wis. 490 (1868). Wisconsin lawyers say that the situation in their state has 
been changed for the better, but it seems still to be the same, except as to claims 
for work and labor. 1921, Wis. Statutes, § 3782. 

2 Hunter, Roman Law, 3 ed., 17, 968. Cooper, Inst. oF JUSTINIAN, appendix 
I, p. 656 (1812). For comment, see Sanpars, INst. oF JUSTINIAN, pp. xiii et seq. 
(1898). Under these Roman laws (the Twelve Tables) security required was 
not for costs but for appearance at trial, and was exacted from the defendant. 
Lane v. Townsend, 14 Fed. Cas. (no. 8054), 1087, 1092 et seq. (1835), describes 
a Roman law suit. 

3 Mirror oF Justices, 7 Setp. Soc. 14 (1893). In citing the Selden Society’s 
publications, I give for convenience volume, page, and the date stamped on the 
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Britton that during the reign of Edward I, a great judicial 
reformer, a poor man might be permitted to “sue his plaint 
upon the pledge of his promise only; and then he shall find no 
other security to the sheriff.” ¢ 

The democratic principle of equality before the law found 
partial expression in the mediaeval provisions just quoted. We 
can trace the gradual evolution of this principle under the 
common law into its broad and firmly established modern form. 
We should expect to find that provisions for speeding the litiga- 
tion of the needy had correspondingly ripened from mere indul- 
gences into categorical imperatives of common law practice. 
But that has not occurred. Sometimes there has been actual 
retrogression. In more than one of the United States, such a 
plaintiff as I have described may be cast out of court and barred 
from testing the merits of his cause if he cannot produce security 
or a bondsman.’ Nor is this by any means the whole story. 
Poverty, often through the application of some rule of law 
which otherwise seems eminently reasonable, blocks a civil 
litigant’s path at every stage of the proceedings. A penniless 
suitor may lose his day in court because he has no ready money 
to pay the fees for his writ, for serving process, for entering suit, 
and for other similar official acts. He may get into court, but 
be helpless because he cannot pay for a lawyer; or he may become 
helpless in the midst of the case because he lacks funds to bring 
his witnesses, to pay a stenographer, or to pay a printer. He 
must, in short, surmount four financial barriers: costs, fees, 
expense of legal services, and sundry miscellaneous expenses 
incident to litigation. 





cover. This date does not always coincide with the date of actual issue. As 
to this particular reference, I realize of course that the Mirror is often more 
interesting than veracious. But the next note somewhat fortifies its statement 
here. 

# Britton, Nichols’ trans., ed. r901, Legal Classic Series, 243 (star paging 
1-117). The quoted passage occurs in a section relating to disseisin. 

5 For example, a non-resident plaintiff in Massachusetts, Mass. G. L. c. 231, 
§§ 42-48. See also the laws of Nebraska (1922, Comp. Stat. $§ o111, 9496) and 
of Delaware (1915, Rev. Cope or Drt., c. 128, § 11), the first being more exacting 
than Massachusetts and the second calling for security from plaintiffs discharged 
in bankruptcy or insolvency after suit brought. These are a few only of many 
examples which might be adduced. : 
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These barriers are not separate fences, to be pulled down 
one by one. They form a maze of obstacles throughout every 
law suit. It might seem, at first blush, that if we took the 
relatively simple step of abolishing costs and fees for poor men 
we should have done enough. Let the beneficiaries supply their 
own lawyers. That is fatally wrong. The leading cause of 
past and present breakdowns in well-meant schemes for solving 
this great problem has been the neglect properly to supply 
expert legal assistance. But there were and are many other 
contributing causes. History reveals an extraordinary story of 
excellent intentions and earnest efforts terminated by lamentable 
failures. If, in our desire to improve conditions now existing 
in America, we would act more successfully, it must be by three 
steps and not by one blind leap. Our first task is to learn all 
we can from what others have lived through. We may then 
intelligently examine the methods now employed in England and 
the United States. And finally we can consider how careful 
combination of the best features of these plans might provide 
a really practical guaranty that every man may “ obtain right 
and justice freely, and without being obliged to purchase it.” ° 


Poor Persons’ PROCEEDINGS IN ENGLAND ASIDE FROM STATUTE 


The statute 11 Hen. VII, c. 12 (1495), which covered only 
actions and suits at law, is usually quoted as the foundation of 
those proceedings technically described as being in forma 
pauperis. In a sense, perhaps, this is true, but we must go 
much further back to trace the growth of the idea and to ap- 
preciate the act’s historical setting. Nor did the older non- 
statutory proceedings soon lose their practical effect. For 
example, at a much later time when the common law courts 
had denied that they possessed statutory power to let defendants 
proceed in forma pauperis, chancery was able to relieve respon- 
dents as well as complainants, because the act of 1495 neither 
gave nor restricted its powers.’ No doubt this more liberal 

6 Massachusetts Declaration of Rights, art. XI. Other states have taken over 
the substance of this article. 

7 Philipe v. Baker, 1 Carr. & Payne, 533 (1824); Everson v. Matthew, 3 W. R. 


159 (1855); Oldield v. Cobbett, 1 Phil. 613, 615 (1845); Com. Die., tit. Forma 
Pauperis, notes (a) and (b). 
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4 


equity practice by force of example contributed to the ultimate 
liberalizing of the practice at law. 

The obviously appropriate starting point for our inquiry is 
Magna Carta, the fortieth section of which reads: 


Nulli vendemus, nulli negabimus, aut 
differemus, rectum aut justiciam. 


Had this section been haloed in 1215 with its modern connota- 
tions, it might have proved the open sesame to swing wide the 
doors of the courts to the poor and oppressed. Indeed, some 
argued for its broad humanitarian interpretation at a very early 
time. The Mirror of Justices asserts that the Charter was 
“disregarded by the chancellor who sells remedial writs and 
calls them writs of grace.”* But it is hard to believe that 
section 40 was originally meant to create a judicial Utopia. 
King John, commonly deemed the worst king England ever 
had, yielded as little as possible of his arbitrary power, and that 
grudgingly. The steering committee of barons who superin- 
tended the observance of the Charter cared a great deal less 
for the welfare of the common folk than for shoring up the 
tottering bulk of feudalism.° The times were rough and crude, 
the social and economic system harsh. Little ten year old boys 
might beg their way about the countryside and starve or freeze 
in the hedgerows.*® The people as a whole can have had small 
conception of intelligent and even-handed justice as we now know 
it. To them a law suit probably was still a curious hocus-pocus 
of technicality involving factors of divine revelation, gambling, 
and brute force.* It seems likely that the guaranty against 
the sale, denial, and delay of justice was contemporaneously 
intended only to check abuses which would be obvious even in 
such a society — for instance, to prevent capricious royal inter- 
ference with the normal course of legal proceedings, to mini- 





8 7 SELp. Soc. 180 (1893). Compare op. cit., p. 161 at par. 68. The first 
of these passages refers to the reissue of Magna Carta in which the original c. 40 
had become c. 29. 

® George B. Adams, “ The Critical Period of English Constitutional History,” 
5 Am. Hist. Rev. 643, 650. 

10 Such cases are found in the Eyre Rolls. v of Kent, 6 & 7 Edw. II, 
24 SEL. Soc. Ixxxviii (1909). 

11 J. B. Thayer, “The Older Modes of Trial,” : Harv. L. Rev. 45, 47; 1 
Bracton’s Note Book, Maitland’s ed., 131. 
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mize corruption, to hold the king’s fees and fines on a more 
reasonable level, but certainly not to abolish entirely either these 
or other charges incident to litigation.” 

Yet it must not be assumed for a moment that there were 
no forces in the administration of justice which worked on the 
side of the poor man. By implication, at least, we may judge 
that one early form of applied Christianity was what we now call 
legal aid work. Between the ninth and thirteenth centuries a 
number of Church canons and regulations forbade ecclesiastical 
lawyers ** to pursue a general practice in the temporal courts. 
It was customary, however, to except from these prohibitions 
cases in which the legally skilled ecclesiastics represented 
or assisted poor people.** The ecclesiastical courts also worked 
out an in forma pauperis procedure not later than the end of the 
thirteenth century.*° By Oughton’s time (1738) this procedure 
and the procedure in the common law courts were running along 
closely parallel lines.** Nor has this old Church influence even 
yet spent its force, for the modern English courts of probate 
refer back to it as a precedent.*’ 

Turning again to the secular courts, we find it an accepted 
maxim under Henry III (1216-1272) that the poor need not 
pay for their writs.*° Judges and commentators intimate that 
until the statutes requiring award of costs, common law courts 
had inherent power to entertain gratuitously the plaints of the 





12 McKecunig, Macna Carta, 2 ed., 395-398; 25 SELD. Soc. 64, n. 31 (1910). 
Maitland finds that in the time of Bracton: “ The open sale of justice is becom- 
ing a thing of the past; but there are sundry procedural advantages for the grant 
of which a mark or demi-mark is expected, and occasionally heavy sums are 
offered and accepted, even a thousand pounds.” 1 Norte Book, 129-130. The last 
reference is to Case 1106 (dated 1234-1235), which is printed in volume 3 of 
the Note Boox. And see 3 Br. Com. 274. 

13 Dugdale inclines to the opinion that the first English lawyers were ecclesias- 
tics. See Oric. Jur., cap. VIII of Lawyers, pp. 21 et seqg., in 3 ed. of 1680. 

14 Herman Cohen, “ The Origins of the English Bar,” 31 Law Q. Rev., 56, 
72—73. 22 SELD. Soc. xvi (1907); DucpaLe, Ortc. Jur., loc. cit. 

15 See OucHton, Orpo JupicioruM, tit. XLIX. p. 82, referring in a note to a 
statute of Archbishop Winchelsey dated 1295. I have not been able to consult 
the full text of the statute. 

16 QuGHTON, op. cit., tit. VIII-X (pp. 23-26), tit. XLIX (p. 82). 

17 See, for example, Richardson v. Richardson & Plowman, [1895] P. 276, 
277. 

18 y PottocK AND Marrtanp, History or EnciisH Law, 2 ed., 195. 
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needy.’ How much the power was exercised is questionable. 
One must not forget the intense thirst for fees which prevailed 
at this period of judicial development. In any event, the costs 
system began to operate in 1278.° From that time until the 
statutes of 1495 and 1532, the common law judges could not 
give penniless suitors a full measure of relief. They might help, 
of course, along lines other than the remission of costs. A rather 
late instance of such helpfulness has come to light. In 1476 
“one John Brown was present to be the presignator of the poor 
in the Common Pleas * * * and it was said that if any poor 
man would swear to him that he was not able to pay for 
the entry of pleas * * * then he ought to enter the pleas 
without taking anything for his labor * * * and this was done 
by the advice of the justices.” ** 

But the great early source of poor men’s justice appears to 
have been the king’s prerogative, more or less directly exer- 
cised. The notion of personal sovereignty carried with it a 
paternal, or at least a proprietary, duty to enforce fairness and 
right between subject and subject. At first this duty may have 
been discharged fitfully and unsystematically by the king in 


person. Indeed, the king’s personal intervention does not end 
entirely for hundreds of years. But we soon come to much more 
business-like procedure in connection with the operation of 
General Eyres.** From time to time the king sent into every 





19 See Rex v. Wright, 2 Stra. 1041 (1735), more fully reported in Cas. K. B. 
temp. Hardw. 200, 240. This was a criminal proceeding, and it was said that 
as the prosecutor could have no costs the defendant might be admitted in forma 
pauperis. Bac. Asr., tit. Pauper (B); Com. Die., tit. Forma Pauperis, top of 
star page 441. 

20 SraTUTE OF GLOUCESTER, 6 Epw. 1, c. 1; Bac. Apr., tit. Costs (A); Hut- 
Lock, Law or Costs, ed. 1810, 1-4. 

21 Y. B. 15 Edw. IV, 26 b. This is a well-known passage. Manning as- 
sumes on the strength of it that the presignator was a standing officer in 
Common Pleas. Srerviens ap Lecem (1840), 41 n. (d). And see Anonymous, 
t Rolle R. 88, pl. 39 (1615), containing a somewhat obscure reference to an 
official so entitled. Apparently John Brown’s appointment in 1476 was a novelty, 
for his duties and those of his clerks are carefully described. More information 
might be extracted from later Year Books. But the existing indices are not 
helpful. Brown’s appointment is indexed under “ Office.’ The terms “ Presig- 
nator” and “Poor” or “ Poer” do not appear in the index to any edition of 
this Year Book which I have examined. 

22 For a brief account of the General Eyres see W. C. Bolland’s charming 
lectures, THe Year Booxs (Cambridge University Press, 1921), pp. 55 et seq. 





POVERTY AND CIVIL LITIGATION 367 


county a body of justices who acted as his personal representa- 
tives for the purpose of cleaning up all pending legal business.** 
One of their functions was to right wrongs of every description 
which might go unredressed because the ordinary courts were 
too slow, too expensive, too far away, or too much under the 
thumb of the wrong-doers. The Justices in Eyre were also to 
deal appropriately with cases in which the common law pro- 
vided no _ remedies.** Numerous private complaints were 
presented not (as at common law) by writ, but by bill.” 
Whether or no the use of these bills was confined to the poor, 
it is certain that poor persons presented a great many of 
them.”* Bills in Eyre had no fixed form; they seem not to have 
been drawn by lawyers; probably there was no filing fee; if 
a bill stated the case defectively, it might be amended on the 
spot.”” Pledges for prosecution were customary, but where a 
complainant could not find pledges the judge might permit him 
to take an oath instead.** The whole procedure was flexible, 
simple, and untechnical. It was, in Mr. Bolland’s words, “ the 
very beginning of our English equity.” *® Likewise it was the 
beginning, or one of the beginnings, of poor men’s courts. 
Again and again these bills contain allegations of poverty, 
distress, and hardship, allegations the more moving because they 
come straight from the complainants and are not the conven- 
tional woes of hired pleaders. Alice the daughter of Piers 
Knotte says she “can get no justice at all, seeing that she is 
poor and that this Thomas is rich.” *° Elsewhere she says: 
“For God’s sake, Sir Justice, think of me, for I have none to 
help me save God and you.” ** John Feyrewin at the end of a 
pitiful story tells the justice that “I have not a halfpenny to 





Most of the references in the immediately following notes are to other writings 
by Mr. Bolland. 

23 24 Seip. Soc. xvii et seg. (1909). 

24 24 id. xxviii, xxix (1912). 

25 27 id. xxi et seg. (1912). 

26 27 id. xxvi, xxviii (1912). 

27 27 id. xxv, xxvi, xxviii (1912); 30 id. xix (1914); on the point of 
amendment, see also 30 id. 155, bill 153 (10914). 

28 27 Sexp. Soc. xxix (1912); 30 id. 3 (bill 5), 45 (bill 69) (1914). 

29 Tue Year Books, 57. 

80 30 Sep. Soc. 3 (1914). 

31 30 id. 2° (1914), 
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spend on a pleader.” * Edith, widow of Richard of Darlaston, 
prays “ remedy of your charity for God’s sake, for she is poor, 
and by these things she hath been brought to beggary.” ** In 
this last case, the complainant says that she “‘ made and delivered 
to the sheriff a bill * * * and is cheated of it, and she knoweth 
not how, save it be because the aforesaid Amice is rich and is 
the sister of Sir Roger of Penlesdown.” ** William, son of 
Hugh of Smethumilne, says: “ And I pray you, for your soul’s 
sake, that you will give me remedy of this, for I am so poor that 
I can pay for no counter (lawyer).”* Alan, son of Alan 
Plotman, speaking for himself and his mother “for that they 
are poor folk,” asks “that you will, an it please you, grant 
them a serjeant for them.” * 

Next, having found this sort of equity administered in General 
Eyre, we should expect to find it continued in the early Chancery 
practice. This indeed proves to be the case. In 1419 the King 
wrote the Chancellor “in especial that ye see that the porer 
partye suffre no wrong.” *’ Both before and after this date 
the Chancellor, or the Council under his presidence, took juris- 
diction or was asked tc take jurisdiction because of “the great 
poverty and weakness of the said suppliant’’;** “ considering 
that the said suppliant is so poor that he can in no wise pursue 
the Common Law ”’;** “ because she (the suppliant) has nothing 
wherewith to sue the common law”;*° because “ youre pore 
bedeman, John Bushop, * * * is not of power to sue his 
remedys bi the commune lawe”;** and “in consideration of 
the fact that the suppliants because of poverty cannot have 
recovery by the common law.” *? 





32 30 Sexp. Soc. 6 (1914). 

33 30 id. 44 (1914). 

84 30 id. 45 (1914). 

85 30 id. 47 (1914). 

36 30 id. 21, xviii (1914). 

87 10 id. xiii (1806). 

88 10 id. 41 (1896), in a case arising after 1397. 

39 to id. 47 (1896), in a case arising not later than 1399. 

40 10 id. 77 (1806). 

41 10 id. 134, 135 (1896), in a case between 1443 and 1450. And see 
id. xxiii. 

42 36 id. 82; also 120, xxiii (1918). The first case is supposed to date 
from 1393. 
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Those other aspects of the Council, Star Chamber and the 
Court of Requests, also gave aid and comfort to the poor. In 
Prior of Bathe v. Abbot of St. Augustyn’s (1489)** one ground 
for Star Chamber’s jurisdiction was stated to be “ great and 
grevouse pouertee concernying eyther of the parties that soo 
suyth or complayneth.” The Court of Requests was originally 
known as the Court of Poor Men’s Causes.** Active at least as 
early as 1493, it originally attended the royal progresses.“ 
After about 1525 it usually sat in Westminster.** Despite 
some accounts to the contrary, this tribunal did a roaring busi- 
ness, gained great popularity, and retained that popularity until 
it “ died a natural death ” in or a little after 1642.“7 Its name 
was adopted by other courts, both contemporaneous and subse- 
quent, which successfully dealt with the trial of small causes.“ 
The procedure of this court was equitable.*® Its practice per- 
mitted local trials, even after the court’s headquarters became 
settled at Westminster.° The judges were incorrupt.* In 
numerous respects it seems to have represented an enlightened 
effort to bring justice to the poor. Without adducing many 
examples of the cases heard, we may note that the Court of 
Requests dealt, and dealt firmly, with grasping landlords. The 
problem of landlord and tenant became acute about the end of 
the fifteenth century. Then and for many years afterward the 
tenants’ privileges were curtailed, their rents raised, their 
occupancy made uncertain.°” No court could hope to check the 
economic forces which brought on these changes, but both Star 
Chamber and the Court of Requests did something for the 
tenants. The latter court flatly stopped one attempt to raise 
rents over one hundred and twenty per cent.°* In other cases 





43 16 Sexp. Soc. 21, Ixxxi, Ixxxii (1902). 

44 32 id. xii (1808). 

45 Jd. 

46 32 id. xiii (1898). 

47 12 id. xiv, xlvi, li (1898). 

48 12 id. liii (1898). 

49 12 id. xx, 57, 50, 67, ror (1898). Of the foregoing references, the 
last four are to complaints or orders taking familiar equitable form. 

50 12 id. xxi (1898) 

51 Jd, 

52 12 id. liv et seg. (1808). 

53 Inhabitants of Whitby v. York, 12 id. 198, Ixviii et seq. (1808). 
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it modified and reduced the original demands of the land 
owners.”* 

So far we have glanced at the General Eyre, the practice of 
the Council (including Star Chamber and the Court of Re- 
quests), and also the early chancery practice (again an offshoot 
of the Council). All these manifestations of the royal pre- 
rogative were to some extent from the beginning, and more and 
more as time went on, competitors with the common law courts 
for popular favor. The hard-headed observer may well con- 
clude that the amelioration of common law practice finally 
came less from love for the poor than from regard for expedi- 
ency. Seen in this light, the situation contains elements of 
humor. Instead of being ground to powder in the prolonged 
struggle between the Council and the common lawyers, the king’s 
impecunious subjects obtained some favors from both sides. 
So, during the course of a bitter and complicated legal campaign 
which ran from 1494 to 1538, a respondent in the Court of 
Requests plaintively alleges that before the Common Pleas his 
opponent “was moche Fauored and Was Admytted in Forma 
pauperis and had assigned to his Councell iiij serieaunttes at 
the lawe and his attourney to geue hym Councell without payng 
eny Feez For the same.” © 

But one should not look a gift horse in the mouth. What- 
ever the true reasons for passage in 1495 of the in forma pauperis 
act, it was an excellent bit of legislation and seems, so far as 
the common law courts were concerned, to have opened a new 
era with regard to poor persons’ suits. Before taking up its 
merits and shortcomings we may profitably criticize the action 
of the various tribunals already described. 

The humanitarianism of the English kings from 1216 to 1495 
is rather surprising. They did or meant to do much more 
toward helping their poor subjects enforce legal claims than 
many of our states are doing today. I do not mean, of course, 
that it was more comfortable on the whole to be a poor man 
during the thirteenth, fourteenth, and fifteenth centuries than it 
is now. Distinctly the reverse is true. But, setting aside the 





54 Inhabitants of Burnham v. Ffynes, 12 Sexp. Soc. 62 (1898); Kent e¢ al. v. 
Seynt John, id. 64; Foreacre et al. v. Frauncys, id. 1ot. 
55 Selby v. Mulsho, 25 Sexp. Soc. at 319, especially n. 33, lix et seg. (1910). 
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unavoidable roughness and hardship of the old days, the almost 
equally unavoidable oppression of the masses by the classes, 
the frequent injustice arising from force and corruption,” it 
remains clear that there were courts according to the theory of 
the law more open to the needy than are, for instance, the courts 
of Massachusetts at this very moment.” 

This, however, was theory. The plan failed lamentably in 
practice. Enough popular literature has come down to us to 
prove that penniless men of the bad old time suffered, and 
suffered bitterly, from the impossibility of pushing forward 
their legal business. Read Piers Plowman, or the London 
Lackpeny as quoted by Mr. Herman Cohen in his articles on 
“The Origins of the English Bar.” °* The latter poem de- 
scribes a pilgrimage to “ Kynge Bench,” “ comon place,” and 
“the clarkes of the Chauncerye” in quest of justice, every 
verse concluding with the substance of the line “ for lacke of 
mony, i might not spede.” Despite Mr. Cohen’s shrewd com- 
ment that the Lackpeny does not give us the facts of his case 
and may not have approached the right officials, I am inclined 
to think that he lived in a hard world. One reason for the 
world’s harshness was the practical inadequacy of those legal 
proceedings open to the poor. 

The General Eyre was an imperfect poor man’s court because 
it became available only at infrequent intervals — Pollock and 
Maitland say not much more often than once in seven years.” 
Also the bills in Eyre formed only a fraction of its business; it 
had numerous and most unpleasant other functions which made 
its coming a terror to the whole country.” Besides, the General 
Eyre fades from the picture during the fourteenth century.” 

The Chancery — considered in its mature status as a court 
—even more greatly failed to meet the needs of the situation. 
Its procedure was too dilatory for the poor and too complicated 





56 See, vn the point of oppression, 30 Sextp. Soc. 1 et seg. (1914). 

57 Massachusetts has no im forma. pauperis practice whatever. See notes 104 
and 106, infra. 

58 36 Law Q. Rev. 274, 281; see also the reference in n. 56, supra. 

59 y History oF ENciisH Law, 2 ed., 544. 

60 ry op. cit. 201, 202; and also 2 op. cit. 644 et seq.; 24 Sexp. Soc. xxxvii 
et seq. (1909). 

61 ; HotpsworTH, History or EnciisH Law, 3 ed., 272. 
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for them to control without costly expert assistance. Neither 
could Chancery come to poor folks’ doors as did the Justices 
in Eyre. 

The Council before the ramification of its functions had little 
time to deal decisively with anybody’s causes.** After this 
ramification Star Chamber, of course, had to do with matters in 
the nature of crimes rather than of private wrongs. The Court 
of Requests, admirable in conception and early functioning, lost 
greatly by the substitution of dilatory practice for what had 
once been summary and the consequent increase’ of expenses. 
Beyond all this, it must be remembered that there was a constant 
struggle between the common law courts on one side and the 
Council and its courts on the other. Irrelevant as this struggle 
may have been to any questions raised by the litigation of the 
poor, it forced them to embark their hopes in a fabric always 
battling against head winds and ultimately driven upon the 
rocks of public displeasure. The courts can be effectively 
opened to poverty stricken suitors only by facilities designed for 
that specific purpose and not forced to bear the burden of col- 
lateral or entirely disjoined purposes meeting resistance for 
reasons peculiar to themselves. 

In brief, these early attempts to meet the difficulty cis 
mere indulgence on the part of King, Chancellor, or Judge broke 
down because their authors had no real understanding of the 
fact that the burden of poverty in civil litigation manifests itself 
in several aspects which are so closely interrelated that the 
problem must be solved as a whole or it cannot be solved at 
all. While ameliorating the lot of the indigent suitor in one 
way, in another they allowed the burden of poverty to crush 
him. Dilatory proceedings in the courts robbed the right of 
access to the courts of any genuine value to the poor. Proceed- 
ings in the nature of in forma pauperis can afford substantial 
relief only when geared to a judicial machine that performs its 
functions with efficiency and despatch. 





62 Counsel are assumed to have drawn even the earliest bills. 10 Sexp. Soc. 
xxviii (1896). Sureties for costs were often required. 10 id. xxvi. 

63 36 id. xix-xx (1918). 

64 12 id, xxi, Ixxx, 38, 188, 191 (1898), but Mr. Leadham justly notes 
that much work was done in forma pauperis; and see id. xcviii-xcix. 
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THE EFFECT OF THE ACT OF 1495 UPON Poor 
PERSONS’ PROCEEDINGS IN ENGLAND 


The statute 11 Hen. VII, c. 12, was meant to carry the poor 
man through the ins and outs of an action at common law. 
However, it undoubtedly influenced, and in its administration 
was influenced by, the practice of Chancery and the Court of 
Requests. Its terms are so sweeping and so full of construc- 
tive suggestion that quotation im extenso is justified: 


“ Be it ordeyned and enacted by youre Highnes and by the Lordes 
spirituall and temporall and the Comens in this present parliament 
assembled and by auctorite of the same, that every pouer persone or 
persones which have & hereafter shall have cause of accion or accions 
ayenst any persone or persones within the realme shall have, by the 
discrecion of the Chaunceller of this realme, for the tyme being writte 
or writtes originall and writtes of Sub pena according to the nature 
of their causes, therfor nothing paieng to youre Highnes for the seales 
of the same, nor to any persone for the making of the same writte 
& writtes to be hereafter sued. And that the seid Chaunceller for the 
same tyme being shall assigne suche of the Clerkis whiche shall doo 
and use the making and writing of the same writtes to write the same 
redy to be sealed, and also lerned Councell and attorneyes for the 
same, without any rewarde taking therfor; And after the said writte 
or writtes be retorned, if it be afore the King in his Benche, the Jus- 
tices ther shall assign to the same pouer persone or persones Councell 
lerned by their discrecions which shall geve their Councelles nothing 
taking for the same, and in like wise the same Justices shall appoynte 
attorney and attorneies for the same pouer persone and persones and 
all other officers requisite and necessarie to be hadde for the spede of 
the seid duties without any rewards for their Councelles help and 
besynes in the same; and the same lawe and ordre shalbe observed 
and kepte of all such suytes to be made afore the Kingis Justices 
of his comen place and Barons of his Eschequer and all other Justices 
in Courtes of Recorde where any suche suetis shall be.” © 


The act seems to make the common law courts more attractive 
to the poor than Chancery or the Court of Requests, where, as 
we have just seen, more or less delay and expense might be 
encountered. Now, perhaps for the first time, needy suitors 





65 2 STATUTES OF THE REALM, 578. 





374 HARVARD LAW REVIEW 


may commence actions without paying fees.*° In the next 
reign they will be exempted from costs in case of non-success. 
If the rules of law be complicated, they are to have the aid of 
lawyers gratuitously. If the law be slow, at least it may prove 
as speedy for them as for anybody. 

With this, we enter upon a stretch of almost four centuries 
during which the legislative situation remains absolutely con- 
stant. For the first century and a half the course of events 
is obscure. The contemporary reporters were too busy with 
other matters to tell much about the short and simple causes of 
the poor. We know that the Court of Requests transacted 
much business.’ ‘There is complaint that it too liberally enter- 
tained claimants who lacked both money and veracity. Pos- 
sibly the common lawyers, fighting fire with fire, emulated this 
liberality. Francis Bacon manifests only tempered optimism. 
Under the statute of Henry VII, he remarks, “ poor men be- 
come rather able to vex than unable to sue.” ® The law, he 
seems to say, is a good one, perhaps the best possible, but it 
leaves much to be desired. The Orders in Chancery for 1623 
complain of a plethora of paupers’ suits,”° and for 1687 speak 
of poor men’s causes as having “ savoured more of clamour than 
of any equity.”"* Then, too, when the reports begin to contain 
brief notes on in forma pauperis, the comment has a sour tang, 
as if in reaction from a too-sweet earlier period. Justice for a 
man who cannot pay is very much a matter of favor. Unless 
he behaves himself strictly according to the court’s ideas of 
propriety, he may be dispaupered;** he may not have a new 
trial;** he may not remove his cause out of an inferior court.” 
If he is dispaupered, if he becomes non-suit, perhaps even if he 





66 See 25 Setp. Soc. 319-320, n. 33 (1910). 

67 12 Sexp. Soc. xx, xlvi-l (1898); Beames, GENERAL ORDERS IN CHANCERY 
44. 

68 12 Sexp. Soc. xcviii (1898). 

69 Historie of the Raigne of King Henry the Seventh, 6 Worxs oF FRANCIS 
Bacon, edited by Spedding, Ellis, and Heath, 161 (1858). 

70 Beames, GENERAL ORDERS IN CHANCERY, 50 (1815). 

71 Op. cit., 284. 

72 Bac, Asr., tit. Pauper (d); Com. Dic., tit. Forma Pauperis (A); Anony- 
mous, 11 Mod. 84, pl. 3 (1707); Taylor v. Lowe, 2 Stra. 983 (1734). 

73 Anonymous, 1 Mod. 268 (1689). 

74 Ibid, 
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loses a trial on the merits, there is much talk of taxing costs 
and giving him the choice between paying them and being 
whipped. Thus Coke “dit que in cest case le Statute est que 
il avera Corporall punishment.” * “Le Statute” is 23 Hen. 
VIII, c. 15, exempting an unsuccessful pauper plaintiff from 
liability for costs, but subjecting him to “ other punysshment 
as * * * shall be thought reasonable.” Many respectable 
authorities deny that there is adequate proof of a pauper’s ever 
having been whipped for any of these causes."° However, the 
conventional form of order for admitting a plaintiff to sue 
in forma pauperis during the reign of Elizabeth contained this 
clause: 


“ But if the matter shall fall out against the Plaintiff, he shall be 
punished with whipping and pillory.” 


A very specific account of an order for flogging a female pauper 
in 1596 is adduced.’* Possibly Shakespeare had this very case 
in mind when he made Celia reprove Touchstone by saying: 
“You'll be whipped for taxation one of these days.” *® For the 
implication may be: ‘“ You are a pauper in wit; you will end 
by suffering the well-known fate of defeated pauper plaintiffs.” 

Now whether or not any poor litigant who lost actually was 
whipped, this sort of threat’is not wise or helpful. It puts a 
premium on tough skins, and we all know that tough skins do 
not necessarily accompany just claims. To be sure, the whip- 
pings ceased before 1700 to be threatened either as facts or 
fables.*° But other restrictions supplemented them and took 
their places.** The judges soon emphasized a weak point of the 





75 Anonymous, 1 Rolle R. 88, pl. 39 (1615). 

76 The note in 31 Harv. L. Rev. 485 well summarizes this contention. The 
old practice books contain much along the same line. 

77 Historical note annexed to Drennan v. Andrew, L. R. 1 Ch. App. 300, 301, 
n. 7 (1866). 

78 Ibid. 

79 As You Lixz Ir, Act I, sc. 2, line 90. The play was written in 1598 or 
1599. 4 GRANT WHITE SHAKESPEARE, § (1012). 

80 Chief Justice Holt talked rather rashly of inflicting the penalty, but when 
the case was actually put to him on motion said, “he had no officer for that 
purpose, and never knew it done.” Anonymous, 2 Salk. 506, pl. (1) (1698). 

81 See 1 MANNING, Prac. Court oF ComMon PLiEAs (1819) 130, to the effect 
that if “a pauper is chargeable with misconduct which, in other cases, is punished 
by payment of costs, it seems the court will commit him.” 
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statutes. It was at first doubted whether a defendant could be 
admitted to plead in forma pauperis, and then flatly decided 
that he could not.** This, of course, is a serious shortcoming. 
Plaintiffs, rich or poor, have at least theoretical free will as to 
commencing or refraining from litigation. But the poorest man 
may. be hauled in willy-nilly as a defendant, and may keenly 
need gratuitous advice and freedom from costs. It is an 
extraordinary proof of the difficulty of reform in England that 
this perfectly obvious inequality was permitted to exist until 
1883. Chancery and the Courts of Probate could be and were 
broader minded. 

Also, at a fairly early date a number of court rules sprang up. 
Some rules were manifestly necessary, lest each separate judge 
flounder through the procedural wilderness by a different route. 
See, for instance, the perplexity into which courts fell from not 
having it in black and white that a defeated poor litigant either 
was or was not to be flogged. Unfortunately, though, most of 
the rules adopted were ill calculated to further justice. There 
was a perfectly Procrustean test of poverty. The scanty sum 
of five pounds fixed the dead line between need and affluence.** 
It was at least doubtful whether a man having more than five 
pounds in possession could set up as a pauper, no matter what 
debts he might owe or what mortgages were on his property.™ 
So, well along in the nineteenth century, the equity court ruled 
that where a man had no property save a crop, and the crop 
was tied up by an injunction against sale or removal, but was 
worth a substantial sum, the owner might not defend in forma 
pauperis.*° Grotesque technical perversion of a_ beneficial 





82 Anonymous, 11 Mod. 84, pl. 3 (1707); Rex v. Wright, Cas. K. B. temp. 
Hardw., 200 (1735). Anonymous, Barnes’ Notes of Cases in Common Pleas, 328 
(1732-1756). And see Wiat v. Farthing, 2 Keb. 378, pl. 40 (1680). This, of 
course, refers only to common law. See n. 7, supra. 

83 The exact date at which this limit was set is somewhat doubtful. Hutiocx, 
Costs (ed. 1810), 222, speaks of it as old. 2 Lexr’s Dictionary (K. B. and C. P., 
1825), 1009, confesses inability to find the origin. The Court of Requests had 
some such limit. 12 Sexp. Soc. Ixxxv (1898). OvcHron, Orpo JupicioruM 
tit. VIII, p. 23 (1738), gives the same limit for the ecclesiastical courts. 1 Litty’s 
Rec., ed. 1745, 851, tit. Forma Pauperis, states the limit as ten pounds. This is 
probably an error. Tipp, Practice 1n Kino’s Bencu, Am. ed., 1807, 67. 

84 Anonymous, 2 Salk. 507, pl. (2) (1700). 

85 Ridgway v. Edwards, L. R. 9 Ch. App. 143 (1874). 
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doctrine could hardly go further. But suppose even that the 
fatal five pounds were unencumbered money in hand. The 
reader can fancy how far it would at practically any time since 
1495 carry serious litigation in an English court.* 

From a date prior to 1744 the rules also required that a 
person seeking admission to sue in forma pauperis should 
“have a Counsel’s Hand to his Petition, certifying the Judge 
to whom the Petition is directed, that he conceives the Petitioner 
hath good Cause of Action.” *’ The principle of this rule is 
sound. Vain cases should be exposed in limine, rather than 
made a basis of punishment after they have been tried and lost. 
But the rule itself is one of the best imaginable illustrations of 
a‘ vicious circle. An applicant comes to court for gratuitous 
legal service because he cannot beg or pay for a lawyer’s 
services; he finds that he must beg or pay for a lawyer’s certifi- 
cate before the court will hear him; and so his suit ends without 
ever beginning. 

Probably the most startling point of all in the administration 
of poor persons’ proceedings during this period is that despite 
the sweeping language of the statute they came to be not free. 
Impey’s New Instructor Clericalis shows that about 1786 the 
minimum preliminary fees payable by a pauper applicant to 
Common Pleas were six shillings and sixpence; if the applicant 
were admitted and won a Verdict of more than five pounds he 
would have to pay something like four pounds more before 
receiving a penny on his recovery.** Similarly ‘in King’s Bench 
the pauper litigant before actually collecting a copper would 
have to pay four pounds, twelve shillings, and eight pence, or 
just seven shillings and four pence less than the maximum he 
was permitted to own at the commencement of suit! *° 

Comment would be wasted. Is it any wonder that the value 
of proceedings in forma pauperis was little or nothing when the 
two acts of Henry VII and Henry VIII were repealed in 1883? 

For our purposes, however, it is important to determine why 





86 See the incisive comment of Lord Eldon in Spencer v. Bryant, 11 Ves. Jr. 
49 (1805), where the rule worked unfairly in favor of the applicant. 

87 Litty’s Rec., ed. 1745, 851, tit. Forma Pauperis. 

88 New Instructor Ciericatis, C. P. (1786), 566. 

89 New Instructor CLeRIcaLis, K. B. (1786), 494. I do not find these state- 
ments repeated in later editions of Impey’s books. 
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courts which for four hundred years had been steadily improv- 
ing their administration of justice as a whole should have taken 
a broad plan for eliminating poverty as a hampering factor in 
civil litigation and by hedging it about here and trimming it 
there practically wreck it. The judges were not hard-hearted 
men. They were driven to pursue the course they did because 
the in forma pauperis legislation contained no administrative 
machinery for the practical execution of its provisions. The 
same law if introduced in America today would probably meet 
the same fate. The procedure unless wisely administered is 
susceptible of gross abuse either by persons whose causes are 
not meritorious or by persons who are entirely able to pay the 
prescribed costs and fees. So soon as the judges find that the 
law is unbarring the gates for impostors, cranks, frauds, and 
dead beats, with highly dubious or shady complaints, the inevi- 
table reaction is to shut down. In forma pauperis proceedings 
cannot operate beneficially unless those seeking relief under them 
are intelligently sifted so that only the bona fide causes of hon- 
est men are admitted as grist for the already overtaxed mill of 
justice. This problem of separating the wheat from the chaff 
through reasonably adequate investigation cannot be accom- 
plished by the cumbersome process of hearings in open court.” 
Properly it is not a judicial function at all. It is a ministerial 
task. It is idle and wrong to thrust an administrative burden 
on over-worked courts unprovided with auxiliary administra- 
tive machinery. This the draftsmen of the Act of Henry VII 
unwittingly attempted to do and for that reason the act failed. 

To pause on this note of pessimism would be unjust. Toward 
the end of the period under discussion Parliament passed the 
act establishing County Courts.** As a full description of these 
serviceable tribunals is easily accessible,°”’ my comment may be 





90 The English appear to have tried and given up the scheme of open court 
hearings. Peacock, Rutes AND OrpERS OF THE CourT oF Kino’s BENCH, 74 
(1811) ; Twp, Practice uv Kino’s Bencu, Am. ed., 1807, 67-68; compare the old 
chancery practice as shown by BEAMeEs, GENERAL ORDERS IN CHANCERY, 50, 284. 

91 County Courts Act, 1846, 9 & 10 Vict. 3. 95, later amended and super- 
seded by improved legislation. See, for example, Country Courts Acts, 1888, 51 
& 52 VicT. c. 43. 

92 Samuel Rosenbaum, “Studies in English Civil Procedure; The County 
Courts,” 64 U. or Pa. L. Rev. 357, 472, 583. 





POVERTY AND CIVIL LITIGATION 379 


brief. For present purposes I should term the County Courts 
a limited revival of the Court of Requests at its highest efficiency, 
with the added advantage that where there was but a single 
Court of Requests the County Courts are numerous and con- 
veniently distributed. County Court procedure to the eye of 
an American at least is a model of speed, precision, and helpful- 
ness. ‘These courts are the only ones, or almost the only ones, 
in England where litigants are reasonably sure of having their 
cases actually heard on the days for which they are assigned.” 
In the small simple causes which form the bulk of the litigation 
of the poor the parties can personally present their claims and 
defenses without incurring any expense for lawyers. The judge 
or registrar will impartially assist in bringing out the vital facts. 
I would not represent the County Courts as having attained 
practical perfection. As fees and costs run in England, charges 
for these purposes in the County Courts are moderate. But 
even the County Court fees and costs are still large enough to 
burden poor men very heavily. This trouble might be counter- 
balanced by a comprehensive in forma pauperis practice. But 
down to the present date no such general practice has been 
developed in the County Court administration.** Moreover, 
these courts have only limited jurisdiction. They are not allowed 
to handle divorce cases or probate proceedings.** Nevertheless 
it is probably fair to say that because the County Courts so 
expertly grind their grist of small litigation valid demands for 
relief in forma pauperis may be numbered by thousands rather 
than by tens of thousands. 


Poor Persons’ PROCEEDINGS IN ENGLAND UNDER 
THE RULES OF 1883. 


Even though ninety-nine poor men’s causes out of a hundred 
were safe inside the fold of the County Courts— and this as 





93 Parry, THE LAw AND THE Poor, 146 (1914), implies this. 

%4 There are but a few straggling cases, such as Ex parte Miller; Miller v. 
Long, 9 County Courts Chronicle, n. s., 170 (1883). Cf. Counry Courts Act, 
1888, § 164, 51 & 52 Vicr. c. 43, and Perry v. London General Omnibus Co., 
[1916] 2 K. B. 335. 

®5 Parry, THE LAw AND THE Poor, 144-147, 296-297, argues forcefully the 
point that County Courts should have divorce jurisdiction. And see that pleas- 
antly instructive little book, Concerninc Soricrrors, spy ONE oF THEM, 100 
(1920). The author of the work last cited is E. S. P. Haynes, Esq. 
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the preceding paragraph indicates would have been an over- 
optimistic estimate — the remaining case was still worth saving, 
particularly as it might involve a more difficult problem and a 
larger sum of money than the others. So the rules which re- 
placed the old laws in 1883 might have led to a great advance. 
They liberalized the practice in important respects. The five 
pound limit was raised to twenty-five; defendants as well as plain- 
tiffs might have relief.°* But the requirement of an opinion from 
counsel and affidavit from a solicitor was continued without con- 
structive provision for helping the would-be litigant to get these 
vital documents.” No doubt by reason of this requirement, 
perhaps also by reason of the fact that the new practice was not 
much advertised and was lost in the torrent of procedural reform 
then sweeping through the English courts, the rules of 1883 
failed to ameliorate conditions for indigent suitors. Only a few 
cases, mainly of slight significance, crept into the reports.” 
The period from 1883 to 1914 serves again to emphasize the 
fact that the problem of poverty in all its different aspects is 
an indivisible problem. The rules of court removed certain 
obstacles but left untouched the question of how a man could 
pay a fee to counsel for a certificate if the applicant was too 
poor to pay fees to the court. As in the earliest period of 
experimentation we find the needy suitor lifted from one horn 
of his dilemma only to be more firmly impaled on the other. To 
summarize the situation in 1914, I quote Judge Parry: 


“Up to now the procedure in forma pauperis has not been of prac- 
tical benefit to the poor except in enabling an occasional important 
appeal to reach the House of Lords.” 


The House of Lords, which had and still has its own rules on 
the subject, would have added to this comment that altogether 





96 Order XVI, Rule 22. These rules appeared from year to year in the 
Annuat Practice. I take them from the edition of 1894. 

97 Order XVI, Rules 23, 24. 

88 Re Roberts, 33 Ch. D. 265 (1886), shows a change in appellate practice. 
Tucker v. Collinson, 16 Q. B. D. 562 (1886), tells when pauper may appear pro 
se; see also Jacobs v. Crusha, [1894] 2 Q. B. 37. There are other less generally 
interesting cases. 

99 Tue Law AND THE Poor, 184 (1914). 47 L. J. 48-50 (1912), speaks of 
the system as next door to worthless. 
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too many unimportant and baseless cases also came up.*” The 
time had become ripe and over-ripe for genuine reform, and 
after much drafting and redrafting, backing and filling, a really 
fundamental change was made. This change goes so far in the 
right direction that it may well serve as an introduction to 
general recommendations. Therefore I postpone discussion of 
what has been done in England since 1914, and now turn aside 
from strict historical order to outline the situation in the United 
States. 


Poor PERSONS’ PROCEEDINGS IN THE UNITED STATES 


It is a Hibernicism, but I trust a pardonable one, to say that 
the keynote of poor persons’ proceedings in this country has 
been discord. Our law might, of course, have developed more 
or less symmetrically out of the early seventeenth century 
English practice. Some start along this line seems to have been 
made. Massachusetts, for example, in 1642 passed an act 
referring to admission of parties in forma pauperis. Pre- 
sumably the intention was to adopt English statutes and rules, 
since there is no particular description of the manner in which 
the courts shall proceed. But the old learning and customs 
were plowed under while our pioneers created a new country 
out of the wilderness.’°? One may well doubt whether until after 





100 Blair v. North British etc. Co., 15 A. C. 495 (1890). This particular case 
came up from Scotland, which has its own time honored in forma pauperis system 
dating from 1424 or 1425 and said to work excellently. For the old act embodied 
in one of the very earliest Scottish statutes, see SkENE’s Lawes anp ACTES OF 
PARLIAMENT (1424-1597), 6; for approving comment, 47 L. J. 49 (1912); there 
are also references in Hassarp-SHoRT, Practice 1n ‘ Poor Persons’ Cases, xi, xii 
(1916) ; and see R. H. Smiru, Justice AND THE Poor, 26, 248 (1919). 142 L. T. 
2 (1916) points out that the volume of business in Scotland is small. 

101 CHARTERS AND GENERAL LAws oF MAssACHUSETTS Bay, c. 5, $4, Pp. 45 
(1814). And see Coton1zaL Laws or MAssacuuseEttTs, ed. 1660, reprinted 1880, 
tit. Actions, § 3, top paging 121; same (ed. 1672, reprinted 1887), tit Actions, 
§ 4, p. 2. 

102 Like all generalities, this is somewhat inaccurate. Our early federal 
admiralty practice, without the aid of statute, bore the English stamp in the 
matter of poor persons’ proceedings. The Arctic, 1 Fed. Cas., no. 509 A, 1089 
(E. D. Mich. 1871); The Great Britain, 10 Fed. Cas. no. 5736, 1050 
(S. D. N. Y., 1843); Berhaus v. The Georgeanna, 31 Fed. 405 (S. D. N. Y., 
1887), and Lowndes v. The Phoenix, 36 Fed. 272 (D. S. Car., 1888). See 
also Bradford v. Bradford, 3 Fed. Cas. no. 1766, 1129 (Circ. Ct., W. D. 
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the Civil War there was great general necessity of relief for 
poor civil litigants. With plenty of elbow room, high average 
wealth, and, on the whole, rather low court fees and costs, men 
did not often need gratuitous legal assistance until the growth 
of great cities brought “ the infinite complexity of modern life, 
of business, and of affairs in general which breeds litigation.” *°*° 
Thus, turning again to Massachusetts as a concrete instance, we 
find her laws at the end of the eighteenth century wiping the 
slate clean of all reference to in forma pauperis proceedings, 
apparently because the legislators had no idea that these might 
ever become particularly necessary or useful.’ 

Hence we have a stoppage in the history of our topic. When 
a railroad train stops, it cannot be started again until inertia 
is overcome. So here. England has had hard times enough 
with continuous in forma pauperis practice; we are having a 
worse time, and are performing on the whole much less credit- 
ably, because it has been necessary to make a whole series of 
fresh beginnings in the federal courts and the courts of the 
eight and forty states. Many jurisdictions have not moved 
forward at all; elsewhere, under violent pressure of necessity, 
some new schemes have been hastily adopted or some old ones 


used as stop-gaps; nowhere, or almost nowhere, in the United 
States can one find a plan for facilitating poor persons’ suits 
which is comprehensive both in substantive and administrative 


provisions.’ 


Consider first the jurisdictions without. provisions of even the 
most primitive sort to help poor litigants. These are numerous 





Tenn., 1878) ; Ferguson v. Dent, 15 Fed. 771 (Circ. Ct., W. D. Tenn., 1883) ; and 
Thomas v. Thorwegan, 27 Fed. 400 (W. D. Tenn., 1886). 

108 R. H. Smitu, Justice AND THE Poor, 7. 

104 Mass. Acts anp ReEsoLves 1784, c. 28, §9; id. 1795, c. 41. As to the 
effect of such statutes on a court’s in forma pauperis powers, see Bradford v. 
Southern Ry. Co., 195 U. S. 243, 251-252 (1904). 

105 Apparently no comprehensive account of the American situation exists. 
My endeavor here has been to put each state into one of three or four general 
classifications. No doubt there are some errors. One cannot get from any written 
sources the full story of procedure in dozens of unfamiliar jurisdictions. And 
indeed it is practically impossible to be sure of reaching all the written informa- 
tion about a topic so unsystematically dealt with that its disjoined fragments 
are indexed under actions, appeal and error, attorneys, constitutional law, costs, 
divorce, equity, fees, forma pauperis, paupers, poor, public defender, and other 
less obvious catch terms. The diverse indexing makes it particularly hard to 
state with perfect confidence that a given jurisdiction has no in forma pauperis 
statutes or procedure. Hence the conclusions here offered are subject to correc- 
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and include several densely populated states in which the 
problem takes its most acute form. Before the recent establish- 
ment of her small claims courts, Massachusetts belonged in this 
class, and she still belongs so far as claims of more than thirty- 
five dollars are concerned.**® Several other New England 
states have not taken this or any similar step.*°* With such a 
situation in some of our oldest communities, it is no wonder that 
througheut the country we find states, either separate or in 
small groups, where civil proceedings in forma pauperis are 
unknown.’ An apologist for this condition is hard put to it. 
Chief Justice Rugg of Massachusetts perhaps made the best 
possible defense when he said: 


“ Social conditions and the practice respecting costs and the bonds 
required as security for appeals in this Commonwealth have made 
inapplicable the rule in this regard which still prevails in England.” 1° 


Even this leaves the reader cold. Whatifcosts are low? There 
will always be litigants the level of whose finances is lower. 
The learned Chief Justice does not mention fees, which, in 
Massachusetts at least, are on the whole lower than costs. Yet 
it is definitely known that in Boston alone more than three 
hundred and eighty-three persons were between April, 1916, and 
July, 1922, prevented from bringing suits or actions because 





tion, although three readers have checked them. 

Throughout the discussion it must be borne in mind that almost universally 
courts are given discretion as to the award of costs in equity. See references in 
15 C. J. 32, n. 47. But this discretion seems to be disused by the courts of 
many states (see, for instance, the reference in n. 109, infra), and it may not 
extend to remission of fees. 

106 For small claims procedure, see Mass. G. L. c. 218, §§ 21-25; on the 
general question of costs and fees, Mass. G. L. cc. 261, 262. 

107 Connecticut, Maine, New Hampshire, cf. Leazar v. Cota, 43 N. H. 81 
(1861), and Vermont. 

108 Delaware, Florida, Idaho, Iowa, Maryland, Nebraska, Nevada, North 
Dakota, Ohio, South Carolina, South Dakota, Washington, and Wyoming. 
The same holds for Alabama and Wisconsin, with very slight exceptions. See 
notes 126 and 121, infra. Minnesota has an equally slight exception, 1913 MINN. 
Gen. Sr. §§ 70901, 7992. Oregon really seems to belong to this list. The ex- 
ception contained in 1920, Orecon Laws (Olson), § 2421, is not impressive. So, 
too, for Pennsylvania. See notes 113 and 192, infra. Nebraska provides the 
public defender as an unpaid attorney in small cases, but goes not further. 1922, 
Comp. Stat., §§ 1oros, 10106. Nevada has a very peculiar recent statute along 
these lines. 1921 Nev. Sr. c. 138. 

109 Forbes v. Thorpe, 209 Mass. 570, 578, 95 N. E. 955 pene This case 
deals only with an equity appeal. But the argument above quoted, appears to 
have general application. 
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they could not pay the small court fees..*° Then as to security 
for costs. Although this is not required in Massachusetts from 
resident plaintiffs, it is required from non-resident plaintiffs.*" 
Surely, too, a law is but feebly virtuous in allowing a litigant to 
run up a bill of costs which he is notoriously unable to pay, and 
for non-payment of which he may be arrested in some juris- 
dictions.*** This too much resembles the real or imaginary 
floggings under the act of Henry VIII. Better far to give 
reasonable exemptions in the first place. Of course nothing in 
the foregoing quotation from Chief Justice Rugg at all touches 
miscellaneous expenses or the vital matter of lawyers’ fees. 
Next we come to a few states which, despite a lack of statutes 
on the subject, have held either that they inherited in forma 
pauperis as part of the English common law*** or that exemp- 
tion of the poor from costs and fees, and probably their right to 
free legal services also, are necessarily implied from constitu- 
tional provisions guaranteeing unbought justice to all.* This 
is something, but not nearly enough. The doctrine of adopted 
common law is a feeble reed to lean upon. Any state legislature 
may, more perhaps by accident than by design, abrogate the 
common law with a statute categorically requiring costs and 
fees. Worse still, this doctrine would necessarily saddle us with 
an outworn English system already tried and found wanting. 
With respect to the constitutional basis, it should be observed 





110 The number stated in the text is that known to the Boston Legal Aid 


Society. Of course there were other cases which never came to this Society’s 
knowledge. 

111 Mass. G. L. c. 231, §§ 42-48. 

112 This is true in Massachusetts, Mass. G. L. c. 224, §§6, 16; arrest on 
executions for costs only is easier than on other executions; the debtor may free 
himself by submitting to an examination as to his means, but in the examination 
he will be at a distinct disadvantage if he has no lawyer to guard him. See 
Mass. G. L. c. 224, §§ 20, 30. 

113 California: Martin v. Superior Court, 176 Cal. 289 (1917); see notes in 
6 Car. L. Rev. 226 (1918) and 31 Harv. L. Rev. 485 (1918). California has 
partial im forma pauperis provisions. 

Pennsylvania: Willis v. Willis, 20 Pa. Dist. 720 (1911). As a practical 
matter, the legal aid workers find that these inferior court cases are little recog- 
nized or followed. It has been argued with a great deal of force that Massa- 
chusetts ought to join either these states or Rhode Island (see next note). 4 
Mass. L. Quart. 323, 330. 

114 Rhode Island: Spalding v. Bainbridge, 12 R. I. 244 (1879), and Lewis v. 
Smith, 21 R. I. 324, 43 Atl. 542 (1899). 
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that collision between constitutional provisions may rob poor 
men of the lawyers’ services which they must have to attain 
justice. For in some jurisdictions at least a lawyer assigned 
to act gratuitously can refuse the assignment and support his 
refusal by appealing to the constitutional guaranties that taxa- 
tion shall be equal and that no man shall be compelled to render 
service or give up his property without just compensation.” 
Such action by lawyers, and such decisions by courts, contrast 
sadly with the noble tradition of the early Roman bar that 
orators or advocates should serve without recompense, “ looking 
to fame and influence as their reward,” *° but they are facts 
not to be disregarded. Another highly practical objection to 
proceeding under constitutional provisions is that their general 
terms leave the courts relatively powerless for lack of adminis- 
trative machinery. 

The remaining American jurisdictions present a hodge-podge 
of statutory provisions. To begin with, there is much undesir- 
able inconsistency about the persons to whom and the stages 
of a case in which the exemptions apply. Quite often residents 
are the only beneficiaries.* Yet non-residents may need help 
more, since they are commonly required to give security for 





115 See Webb v. Baird, 6 Ind. 13, 15, 17 (1854), an opinion well calculated 
to destroy every shred of an Indiana lawyer’s pride in his profession. The ground 
here emphasized is disproportionate taxation. The doctrine can be equally well 
sustained by a provision forbidding the commandeering of a man’s “ particular 
services . . . without just compensation.” Blythe v. State, 4 Ind. 525 (1853). 
Then, too, a very learned court has held that labor is property. Raymer v. 
Trefry, 239 Mass. 410, 132 N. E. 190 (1921). So provisions against taking prop- 
erty without compensation also apply. For a collection of cases on both sides see 
42 L.R. A. (N.S.) 527. The result is that attorneys assigned to defend in criminal 
cases are often paid from the public treasury. But in civil cases assigned attorneys 
have a harder time obtaining public remuneration and may therefore remain free 
to decline the assignments. Board of Commissioners v. Pollard, 153 Ind. 371, 55 
N. E. 87 (1899). 

116 2 Rosy, RoMAN Private Law, 407; also 2 SHERMAN, RoMAN Law IN THE 
Mopern Wor p, § 906, p. 455. 

117 Arizona: 1913, Rev. Stat., Crv. Cope, § 645; Kansas: 1915, Gen. Star. 
§ 7510; Kentucky: 1922, Carroty’s Ky. Srat. § 884; Louisiana (citizens or 
locally domiciled aliens): 1915, Marr’s ANN. Rev. Stat. § 1012; Michigan: 1915, 
3 Comp. Laws, § 12411; Mississippi (citizens): 1917, Hemincway’s Ann. Cope, 
§ 656; and Tennessee: 1918, 5 Ann. Cope, § 4928. States-where the statutes are 
not positive and lack of decisions leaves the point doubtful are omitted from 
this list. 
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costs. The general federal statute helps only citizens."** There 
is a special statute for the benefit of a// seamen, irrespective of 
nationality.“° But surely we mean that other poor foreigners 
shall have justice, and the federal courts are specially intended 
for this purpose.’*® Many state laws are reminiscent of dis- 
carded English practice. Several repeat the mistake of pro- 
tecting plaintiffs only.*** One or two require a certificate of 
counsel supporting the application, a restriction which became 
almost a prohibition in England.’** ‘The tests or standards of 
poverty are strikingly inconsistent: ten dollars, for instance in 
Arkansas *** and one hundred dollars in New York.'** More 
often, there is no prescribed standard at all, and judges have 
ponderously to determine when a man is “ poor.” **° Some laws 
cover appeals,*° some do not,’** some leave the point in 





118 Act of July 20, 1892, c. 209, 27 Stat. aT L. 252. This statute as amended 
in 1910 covers also cases in the District of Columbia. Hale v. Duckett, 43 D. C. 
App. 285 (1915), and Neubeck v. Holmes, 44 D. C. App. 67 (1915). 

119 Act of July 1, 1916, c. 209, 39 Stat. aT L. 313. 

120 J, S. Rev. Stat., § 563; Jup. Cope., §§ 24, 28; Barnes, Fep. Cope, $§ 785, 
790. 

121 Arizona: 1913, Rev. Stat., Crv. Cope, § 645; Arkansas: CrAwrorp & 
Moses, 1921, Dic. Stat., §§ 1850-1855; Colorado: 1912, Mims Ann. Star., $§ 1188, 
2252; Illinois: 1921, Smirn’s Rev. Star. c. 33, $$ 5, 6, c. 40, § 15, but see c. 
37, § 416; Kansas: 1915, Gen. Srat., § 7510; Michigan: 1915, 3 Comp. Laws 
§ 12411; Mississippi: 1917, Hemmncway’s Ann. Cope § 656; Montana: 1921, 3 
Rev. Copes, § 9809; New Jersey: 1910, Comp. Stat., 4122; New Mexico: 1015, 
Ann. Srat., § 4292; Oklahoma: 1921, 1 Comp. Stat., § 764; and Wisconsin 
(partial relief only): 1921, Srat., 8§ 3052 m, 3782. It should be noted that in 
several of these states the relief consists only of remitting or postponing fees and 
security for costs. This type of relief is less often needed by defendants. 

122 Arkansas: 1921, Crawrorp & Moses, Dic. Srart., § 1851. See Georgia: 
1914 Parx’s Ann. Cope, § 6165 (for appellate purposes); also North Carolina: 
1919, 1 Consox. Stat. N. Car., § 4096. 

128 CrawForp & Moses, 1921, Dic. Stat., § 1851. 

124 7922, Gumpert Crv. Prac. Ann., Civ. Prac. Act, § 199. 

125 For examples, see Wickelman v. A. B. Dick Co., 85 Fed. 851 (2nd Circ., 
1898); Volk v. B. F. Sturtevant Co., 99 Fed. 532 (1st Circ., 1900); Woods v. 
Bailey, 122 Fed. 967 (Circ. Ct. M. D. Pa., 1903); Fils v.. Iberia etc. Co., 
145 La. 544, 554, 82 So. 607 (19019); Hoey v. McCarthy, 124 Ind. 464, 24 
N. E. 1038 (1890), which seems a harsh case, although full of virtuous language. 

126 Alabama: Pollard v. Jackson, 204 Ala. 31, 85 So. 431 (1920), the provi- 
sions of Alabama law being, however, narrow in scope; Georgia: 1914, ParK’s 
Ann. Cope, §§ 4742, Soro, 5191 (a), 5708, 6165, 6260; Indiana: 1914, Burns 
Srat., § 261, and see Board of Commissioners v. Courtney, ros Ind. 311, 317, 4 
N. E. 896 (1885), a criminal matter; Louisiana: 1915, Marr’s Ann. Rev. Srats., 
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doubt.'** These, of course, are details, but we have seen that 
they are highly important and should be settled uniformly and 
on a liberal basis. 

Now let us see what our statutes have done with regard to 
fees, costs, and lawyers’ services. Eighteen of the states with 
legislation on the subject exempt poor litigants from payment of 
court fees, either permanently or until success in the suit 
furnishes money to pay.’*? A somewhat larger number of states 
ease the needy of costs.**® This is done by absolute exemption, 





§ 1012; Missouri: 1919, Rev. Start., § 1482 (cf. § 2891) ; Montana: 1921, 3 Rev. 
Copes, § 9809; North Carolina: see Speller v. Speller, 119 N. C. 356, 26 S. E. 160 
(1896) ; Tennessee: Scott v. Brandon, 125 Tenn. (17 Cates) 314, 143 S. W. 601 
(1911); Texas: Pendley v. Berry & Towles, 95 Tex. 72, 65 S. W. 32 (1901) and 
1920, Comp. Srat., Arts. 2084 and 3634; and Utah: 1917, Comp. Laws, § 2576, 
and notes, also § 2579. In several of these jurisdictions, however, the exemptions 
on appeal are not so broad as in courts of first instance. 

127 Colorado: Ferrara v. Auric Mining Co., 20 Colo. App. 411, 79 Pac. 302 
(1905) ; Mississippi: Woods v. Davidson, 57 Miss. 206 (1879); New York: 1922, 
Gupert’s Civ. Prac. Ann., Civ. Prac. Act, § 558; Justice Court Act, § 43; 
Virginia: Tyler v. Garrison, 120 Va. 697, 91 S. E. 749 (1917), but see ror0, 
Cope, § 3486; West Virginia: Cope (Hogg, 1913), $$ 5076, 5077 (these are similar 
to Virginia code, and will presumably have like construction). 

128 In this group are Arizona: 1913, Civ. Cope, § 645; Arkansas: 1921, 
Crawrorp & Moses, Dic. Srat., § 1850, cf. § 2251, and Kansas: 1915, GEN. 
StaT., $§ 7474 and 7510. 

129 Arkansas: 1921, CraAwForpD & Moses, Dic. Strat, § 1853; California (cf. 
n. 113. supra); 1915, Cope Civ. Prac. (Deering), § 91; Colorado: 1912, Mrs 
Ann. Stat., §§ 1188, 2252; Illinois: 1921, Smirn’s Inv. Rev. Srart., c. 33, $8 5, 
6, c. 40, $15; Indiana: 1914, Burns Ann. Srat., § 261; Kentucky: 1922, Car- 
ROLL’S StTaT., $§ 884, 2272; Louisiana: 1915, Marr’s ANN. Rev. Stat., § 1012; 
Mississippi: 1917, Hemincway’s Ann. Cope, §§ 656, 658; Missouri: 1919, Rev. 
Stat., §§ 1692, 1693, 2755, also § 2540; Montana: 1921, 3 Rev. Cones, §$ 9809; 
New Jersey: 1909, Comp. Stat., p. 4122; New Mexico: 1915, ANN. Start., § 4292; 
New York: 1922, Grpert’s Cry. Prac. Ann., Civ. Prac. Act, § 1493; JUSTICE 
Court Act, § 40; North Carolina: 1919, 1 Consox. Stat. N. Car., § 1247; Texas: 
1920, Comp. Srart., Art. 2052; Utah: 1917, Comp. Laws, §§ 2576 et seq.; Virginia: 
1919, 1 ANN. Cope, $$ 3517 et seq.; West Virginia: 3 Code (Hogg, 1913), § 5076; 
and federal courts (see references in note 134, infra). 

130 Arizona: 1913, Rev. Stat., Civ. Cong, § 645; Colorado: 1912, Muts 
Ann. Srat., §§ 1188, 2252, Peck v. Farnham, 24 Colo. 141, 49 Pac. 364 (1897); 
but compare Colorado F. & I. Co. v. Menapace, 16 Colo. App. 200, 203, 64 Pac. 
584 (1901); Georgia: 1914, ParK’s Ann. Cope, § 5010; Illinois: 1921, SmitH’s 
Inu. Rev. Star. c. 33, $§ 5; ¢. 37, § 416; c. 40, § 15, Indiana: 1914, Burns ANN. 
Stat., § 261 (notes); Kansas: 1915, Gen. Stat., § 7510; Kentucky: 1922, Car- 
ROLL’s StaT., § 884; Louisiana: 1915, Marr’s Ann. Srat., § 1012; Michi- 
gan: 1915, Comp. Laws, § 12411; Mississippi: 1917, Hemmncway’s ANN. Cope, 
8§ 656, 658, 659; Missouri: 1919, Rev. Srat., § 2755, indicates that at least no 
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or by waiving the usual requirement of security, or by leaving 
the matter of costs to the court’s discretion. In sixteen states 
and in the federal courts the litigant is thus benefited as to 
both fees and costs;*** in two states as to fees alone;*** in seven 
states as to costs alone.*** It is worth noting that some slight 
moves are made toward lifting what I have called miscellaneous 
expenses of litigation. The federal statute exempts poor appel- 
lants from advance payment for printing records;*** Louisiana 
provides for free stenography.'®* 

A dozen of the states under discussion give their courts power 
to assign lawyers to needy suitors.’*° The federal courts also 
have this power.’*’ In. Nebraska the public defender takes in 
hand for the needy those cases involving sums of one hundred 
dollars or less.*** Elsewhere the provisions are vague, simply 
allowing assignment from the ranks of the bar in general. Here 





security is demanded; Montana: 1921, 3 Rev. Cones, § 9809; New Jersey: 
1909, Comp. Star., p. 4122; New Mexico: 1915, Ann. Stat., § 4292; New York: 
see references in note 129, supra; North Carolina: 1919, 1 Consox. Strat. N. 
Car., § 404; Oklahoma: 1921, 1 Comp. Srar., § 764; Tennessee: 10918, 
5 Ann. Cope, §§$ 4928 et seg. (cost deferred, see § 4933); Texas: 1920, Comp. 
Stat., Art. 2052; Utah: 1917, Comp. Laws, § 2579; Virginia: 1919, 1 ANN. 
Cope, § 3517; West Virgina: 10913, 3 Cope (Hogg) § 5076; Wisconsin: 1921, 
2 SraT., §§ 3052 m, 3782; and federal courts (see references in note 134, infra). 

131 The states are: Colorado, Illinois, Indiana, Kentucky, Louisiana, Missis- 
sippi, Missouri, Montana, New Jersey, New Mexico, New York, North Carolina, 
Texas, Utah, Virginia, West Virginia. 

182 Arkansas and California. 

133 Arizona, Georgia, Kansas, Michigan, Oklahoma, Tennessee (it may be, 
however, that the Oklahoma and Tennessee acts use the term “costs” to cover 
fees as well; if so, these states should be in the note 131 list), and Wisconsin. 
See n. 108, supra, for a few additions which might possibly be made to this 
note or the two preceding notes. 

184 Act of July 20, 1892, c. 209, 27 Stat. aT L. 252, as amended by Act of June 
25, 1910, C. 435, 36 Stat. aT L. 866; Barnes, Fep. Cope, § 1367. See also Virginia: 
1919, Cope, § 3486. 

185 915, Marr’s Ann. Rev. Srat., § 1012. See also Arkansas: 1921, Craw- 
ForD & Mosgs, Dic. Srar., §§ 2250, 3282. 

186 Arkansas: 1921, Crawrorp & Moses, Dic. Srar., §§ 1850, 1852; Illinois: 
1921, SmiruH’s Inu. Rev. Srat., c. 33, $5; Indiana: 1914, Burns ANN. STAT., 
§ 261; Kentucky: 1922, Carrott’s Stat., § 884; Missouri: 1919, Rev. Srar., 
§ 1692; Nebraska: 1922, Comp. Stat., §§ 10105, 10106; New Jersey: 1909, 
Comp. Stat., p. 4122; New York: 1922, Grpert’s Cry. Prac. Ann., Civ. Prac. 
Act., §§ 196, 198, and N. Y. Mun. Court Cope, § 28; North Carolina: 10910, 1 
Consort. Stat. N. Car., § 494; Texas: 1920, Comp. Srar., Art. 1716; Virginia: 
1919, 1 ANN. Cope, §§ 3517, 3518; West Virginia: 1913, 3 Cope (Hogg), § 5076. 

187 See references in note 134, supra. 

188 See reference in note 136, supra; cf. last reference in n. 108, supra. 





POVERTY AND CIVIL LITIGATION 389 


again we touch a vital point. The remedy is inadequate. For 
some reason or other the power of assignment is now little 
used. It is cramped by constitutional difficulties. It does not 
bring out able counsel for poor men. Yet in essence it is good, 
and under sound administration it has real passibilities. Stat- 
utes and rules can provide for proper choice of lawyers, 
particularly by forming an official instead of a merely casual 
connection between courts and legal aid workers. Of this, more 
in a later section. What we must recognize, however, is that 
the present American system of assignment is more a will 0’ 
the wisp than a true beacon of hope for the indigent. 

Take another administrative matter: the winnowing out of 
sound claims from unsound ones. If this is not done at all, 
the courts will be clogged. If the test is made too strict, the 
poor are likely to lose most of the benefits which the legislature 
meant them to have. English experience is eloquent on both 
these points. And in America there is evidence that poor 
persons’ procedure has been badly abused where proper initial 
scrutiny of cases was lacking.**® But here the existing Ameri- 
can statutes hardly scratch the surface. They usually leave 
the judges themselves to make any preliminary inquiries, which 
means either that the inquiries are superficial or that the court 
is burdened with a duty stealing much time from true judicial 
work.'*° Particularly in such administrative aspects the best of 
our procedures will hardly bear comparison with those of foreign 
countries. 

The neglect to provide help for needy litigants and the hap- 
hazard nature of such help as has been given are striking features 
of the American situation. Neglect is shown most strongly by 
the twenty-odd states with no in forma pauperis practice; in a 
lesser degree by three or four states depending wholly or partly 





139 Tn Bradford v. Southern Railway Co., 195 U. S. 243, 247 (1904), counsel 
asserted “that the courts are crowded with damage suits of every imaginable 
description against railroads and other corporations and that more than go per 
cent of these cases are brought on the pauper’s oath.” See The Vandercook, 
77 Fed. 865, 868 (S. D. N. Y., 1897). Surely the Supreme Court should 
never have had to hear Kinney v. Plymouth Rock Squab Co., 236 U. S. 43 
(1915), the tangled history of which is recounted on pp. 46-49. 

140 See note 125, supra, for cases in which courts were forced to do work 
without any bearing whatever on the merits of the causes. 
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upon the general wording of constitutional provisions or sketchy 
adaptations of English procedure. Haphazard conditions are 
sufficiently shown in the immediately preceding paragraphs. 
But for a particularly striking example of hit-or-miss legislation 
we can turn to Congress. In 1892 the main federal statute 
covering poor men’s suits was enacted. For some years there 
was controversy in the inferior United States Courts as to 
whether this act extended to appellate proceedings.*** The 
Supreme Court ultimately decided that it did not.*** The defect 
was removed in 1910 by amendment.’** In 1916 Congress 
passed the act for the benefit of poor seamen which has already 
been referred to.'** Despite experience with the law of 1892, 
the seamen’s act did not cover appeals. Only when the Supreme 
Court had settled this point was proper amendment made.** 
Under each of these statutes, then, individuals were needlessly 
sacrificed upon the altar of legal progress. Sometimes, even 
when statutes are poorly drawn or entirely lacking, brilliant 
advocacy or particularly vigorous court action has prevented 
such sacrifices.**® The poor never have been and never will be 
without sympathy and help from individual judges and members 
of the bar. But it is hard to discern in any of our existing 
laws even the foundations of a comprehensive and effective 
plan for bringing justice within the reach of all. We do find 
such a plan actually developing and operating in England. 
Although still imperfect, it seems fundamentally sound, and is 
being brought nearer practical perfection by intelligent amend- 
ments. We should lose little and gain much if we stripped 
away most of our present fragmentary in forma pauperis law 
and set sail under new statutes cut on the pattern of the 
English rules. 





141 Fuller v. Montague, 53, Fed. 206 (Circ. Ct. S. D. Tenn., 1892); The 
Presto, 93, Fed. 522 (sth Circ., 1899); Reed v. Pennsylvania Co., 111 Fed. 
714 (6th Circ., 1901). 

142 Gallaway v. Fort Worth Bank, 186 U. S. 177 (1902) ; Bradford v. Southern 
Railway Co., 195 U. S. 243 (1904). 

143 Act of June 25, 1910, c. 435, 36 Stat. aT L. 866. 

144 See note 110, supra. 

145 Ex parte Abdu, 247 U. S. 27 (1918); Act of July 1, 1918, c. 113, 40 Srat. 
aT L. 683. 

146 Perhaps the most striking example is Martin v. Superior Court, 176 Cal. 
289, 168 Pac. 135 (1917). 
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Tue New ENGcLIsH RULES 


The English rules regulating poor persons’ proceedings, as 
promulgated by the High Court of Judicature in 1914 and as 
subsequently amended in the light of experience, present five 
specific outstanding features. I shall follow up a statement of 
these features with some brief general comments.'** 


a. The Clearing House for Poor Men’s Causes. 


The rules have established a Poor Persons’ Department in 
the Royal Courts of Justice at London, with branches in the 
District Registries.** These offices are the administration 
centres. To them applications for relief are made, and by them 
investigations, assignments of lawyers, money payments from 
client to solicitor, and other administrative details are con- 
trolled. Thus poor people are not left in doubt, like the 
“London Lackpeny,” as to where they shall seek relief. Acces- 
sible and well-known clearing houses are essential to the success 
of this or any similar remedial system. 


b. The Assignment of Lawyers. 


History has shown that an in forma pauperis system most 
quickly breaks down at the point where it tries to secure for 
the poor litigant the services of a lawyer who, by hypothesis, 
cannot expect to be adequately compensated for his time and 
effort. The provision of attorneys’ services is a condition 





147 For much of the material hereafter presented I am indebted to the 
courtesy of Adrian H. Hassard-Short, Esq., Secretary to the London Prescribed 
Officers (Poor Persons). But while Mr. Hassard-Short has kindly told me the 
facts, he is not to be held responsible for errors in my deductions. To those 
who wish something of Mr. Hassard-Short’s own point of view, I recommend 
his little book entitled, THe Practice inv “Poor Persons” Cases (Stevens & 
Haynes, London, 1916), hereinafter referred to simply as Hassarp-Swort. 
There have, to be sure, been amendments of the rules since 1916, but the book 
is very helpful. 

148 Statutory Rutes AND Orpers (hereafter referred to as S. R. & O.), [1920] 


vol. 2, No.238, Order XVI, part IV, p. 712. 
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precedent to success, but to make this provision in practice 
is a perplexing and inherently difficult problem. 

Theoretically, the power of a court to act on its own initia- 
tive and call upon any member of the bar, plus the lawyer’s 
ethical and professional obligation to respond, would seem to 
afford a complete solution. Practically, except in small com- 
munities and in rare cases elsewhere, it is no answer at all. 

When the need is to secure lawyers for hundreds and thou- 
sands of indigent suitors the court faces a task it is ill-equipped 
to perform. Hit-or-miss assignments, made without regard to 
the ability or willingness of the particular lawyer to serve, are 
not satisfactory to anybody. A routine plan of rotating assign- 
ments, as by following the alphabetical order of attorneys’ 
names, is hardly better; it is arbitrary and unintelligent. 

To begin with, the English plan lifts the burden of making 
assignments off the court and entrusts the responsibility to the 
Poor Persons’ Department with its headquarters in London and 
its branches in every District.’*° But it seeks to avoid the 
inherent evils of a compulsory assignment system. It recognizes 
the fact that the average lawyer works just as hard for his 
living as the next man. He simply cannot afford to have a 
large burden of charity work arbitrarily thrust upon him. If 
it is thrust upon him he faces the dilemma of neglecting those 
clients from whom he earns his living or. of neglecting his 
assigned cases. A lawyer owes a duty to his profession, but he 
also owes a duty to his wife and children. Any plan of doing 
justice to the poor by doing injustice to the bar will soon collapse. 
So the present assignments in England are voluntary from first 
to last. The Poor Persons’ Department at London has built 
up for its use and the use of the District Registries two lists 
of lawyers. The first list contains the names of barristers and 
solicitors who have volunteered to inquire into and report upon 
applications for admission to sue as poor persons; the second 
contains the names of those who have volunteered to conduct 
the cases of poor persons whose applications have been favor- 
ably passed upon.’ But whether or not a lawyer has put his 
name down on the lists, the Department may intrust to him the 
investigation or the conduct of a case; conversely, even if he 





149 Op. cit. rule 28, p. 714. 150 Op cit. rule 24, p. 713. 
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has his name on either list or both, he may decline any particular 
assignment offered him.*™ 

The Poor Persons’ Department has had difficulty in maintain- 
ing large enough lists. The war of course complicated the 
situation. But since the war, legal publications have carried 
several appeals for volunteers.* Time and custom may correct 
this difficulty, or the difficulty may grow and prove the task 
too great to be coped with by even the best regulated voluntary 
assignments. The doubt here implied is not predicated on any 
pessimistic view of the legal profession’s generosity but on the 
multitude of people who may need to be served. 


c. Investigations of and Reports on Applications. 


Under the English system, when an applicant fills out and 
files the prescribed printed form, an investigation follows cover- 
ing (1) the applicant’s financial status and (2) the practical 
merits of his claim.*** At first these investigations were not 
invariably models of thoroughness. A single solicitor assumed, 
for instance, to inquire into and report upon 523 cases in a 
single year!*** But amendment of the rules has fixed clearer 
standards of care.*** Unquestionably the investigations do pro- 
tect the courts. Out of more than 28,000 applications received 
down to the end of October, 1922, over half were refused.**® 





151 Op. cit. rule 28, p. 714; also Hassarp-SHort, 8 and 10. Once a lawyer 


takes hold, he may not drop a case without cause. [1920] 2 S. R. & O., No. a 


Order XVI, part IV, rule 31 B (3),. p. 715. 

152,The following notices appear: 49 L. J. 303 (1914); 50 L. J. 157, 162 
(1915) 55 L. J. 435 (1920); 150 L. T. 338, 349 (1920). 56 L. J. 147 (1921). 
Compare 151 L. T. 430 (1921). When I saw Mr. Hassard-Short in September, 
1922, he expressed only qualified satisfaction with the state of his lists. 


158 [1920] 2 S. R. & O., No. =, Order XVI, part IV, rule 26, p. 713, as 


amended by [1921] S. R. & O.,, No, 5S. 
I 


194 54 L. J. 474 (1919). 

155 Compare the old rule in Hassarp-SHort, 4-5, with revised form referred 
to in note the 153, supra. And see 54 L. J. 481 (1919). 

158 See the tabulation on p. 398 and note 182, infra. It will be noticed that 
only in the divorce court has relief been granted to as many as half the ap- 
plicants, 
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It has been authoritatively stated that the character of the cases 
progressively improved.’ 

This matter of preliminary scrutiny is most important. It 
may span the gap between failure and success. As conducted 
in England, it means that normally nothing except the actual 
trial of approved cases comes before a judge. Under the rules 
“the Court or Judge ” must pass on each report, but the practice 
is to have a Master or Registrar represent the court for this 
purpose.** It seems scarcely necessary to emphasize the wis- 
dom of letting judges give their time as completely as possible 
to strictly judicial work. 

While the method of inquiry by assigned volunteer counsel 
has proved workable, certain English critics argue that specialists 
could conduct the investigations with greater speed and efficiency 
and a saving of much valuable time to the volunteers.**® Cer- 
tainly such experts as the legal aid attorneys of the United 
States would excel ordinary practitioners if used for this 
purpose. 

Obviously the rules had to lay down a standard of poverty. 
The one prescribed is conveniently definite, but not unreason- 
able or Procrustean, like the old five pound limit. An applicant 
is “poor” if (1) not worth more than fifty pounds (certain 
property excluded) and (2) not in receipt of a usual income 
exceeding two pounds a week. Under special circumstances a 
judge may increase either of or both these maxima, the first 
not beyond one hundred pounds and the second not beyond four 
pounds.*® It would seem possibly a trifle wiser to put no top 
limit on the judge’s discretion, at least in America, where the 
tendency is to make this kind of regulation by statute and not 
by court rule which may easily be changed. 





157 “ Many well-known claimants, who have hitherto given much trouble in 
the Court offices, have been disposed of, and the character of the cases now coming 
in seems to be steadily improving.” 51 L. J. 145, 146 (1916) ; Hassarp-SHort, v. 

158 HASSARD-SHORT, 7. 

159 H. Greenwood Wrigley, 51 L. J. 570 (1916); see id. 562, 522-523. 


160 [1921] S. R. & O., No. = Order XVI, part IV, rule 22, 
I 
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d. Conduct of Cases. 


After an. application has been approved, the English adminis- 
trative officers assign to the applicant a solicitor and counsel 
willing to act in the conduct of his case.*** Here there has been 
some complaint of inefficient service by assigned lawyers.’® 
Plainly the solicitor who in a single year accepted 401 cases for 
conduct could not become very familiar with the troubles of 
each poor client.’** Nowadays this sort of thing is not likely to 
happen, and each conducting solicitor must report annually on 
every case which he accepts.’ 

The applicant admitted to the English courts as a poor person 
is of course freed from personal responsibility for fees, and as 
a general rule from liability for costs.**° In addition he need 
not dig into his pocket to meet lawyers’ charges. But suppose 
he is a successful plaintiff and comes out of the litigation with 
more than he had at the start. How about fees and the lawyers 
then? There appears to be no liability for fees. The poor 
man’s solicitor may have certain limited compensation on court 
order, but his barrister is entitled to no compensation.**® This 
latter rule seems somewhat harsh, unless it is based upon. the 
very exacting traditions of the English bar.’** The world of 
clients is not divided into persons who can pay in full and 
persons who can pay nothing. There is a large intermediate 
class of persons who can pay something and who should do so, 
particularly when the outcome of the case is a substantial money 
recovery. It is obviously wise to award any such fees under 





161 [1920] 2 S. R. & O,, No. 3, Order XVI, part IV, rule 28, p. 714; 
-00 


Hassarp-SHort, 6-9. 

162 A considerable amount of which complaint is ascribed to what Judge 
Parry jovially calls the trades union attitude of the divorce specialists. Tue 
LAW AND THE Poor, 144; 50 L. J. 88 (1915), 52 id. 347 (1917), 53 id. 67 (1918). 

168 54 L. J. 474 (1919). : 

164 [1920] 2 S. R. & O., No. 55, Order XVI, part IV, rule 31 C. D., p. 715. 

165 Op. cit. rule 31 E, p. 715. 

166 Op, cit. rules 31 E, H, pp. 715, 716; Hassarp-SHort, 12. 


167 Judge Parry puts this tradition inimitably in Taz Law anv THE Poor, 
178, 
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court supervision (following the analogy of the control over fees 
exercised by our industrial accident commissions) in order to 
preclude any overreaching or suspicion of overreaching. 


e. Discretionary Characteristics of the Rules. 


The English now very properly recognize that in a scheme 
of this kind simplicity and flexibility are prime essentials. The 
best rules are broad ones allowing reasonable exercise of dis- 
cretion by the administrative and judicial officers concerned. 
The only provision which might be deemed rigid is the one laying 
down the standards of poverty, and even this seems a broad 
enough rule of thumb. No limitation of nationality or domi- 
cil is imposed to narrow the class of those who may apply for 
admission as poor persons; application may be made at any 
time;*** the order thereon is discretionary," may be revoked,’ 
and gives no basis for an appeal without leave;*"* leave of court 
is also required for carrying the merits of a case to the Court 
of Appeal.’ Thus, while poor persons may have most liberal 
treatment, they must prove that they deserve it. This seems 
to be the correct principle. Every plan of this character must 
depend for success upon the sympathetic firmness of those whe 
manipulate it. 


f. General Comments. 


An admitted weakness of the new English system is the lack 
of a fund from which advances may be made for meeting in 
the first instance the miscellaneous expenses of litigation.’ 
This is a serious matter, for it would not be reasonable, and 
might not be ethical, to expect the most charitably inclined 
solicitor to advance his poor client’s cash out of pocket on the 
gambling chance of success in litigation. Matrimonial causes 
bring out the point emphatically. In them, the applicant must 





168 See HAssARD-SHORT, 13, 19, and the English rules passim. 

169 HASSARD-SHORT, 7. 

170 [1920] 2 S. R. & O., No. 235, Order XVI, part IV, rule 31, p. 715. 

171 Op. cit. rule 31 A, p. 715. 

172 Op. cit. rule 31 J, p. 717. 

173 4g L. J. 335, 362, (1914) ; §2 id. 43 (1917); 53 id. 73 (1918); 55 L. J. 205 
(1920) ; cf. Parry, THe Law AND THE Poor, 147, describing the French system. 
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make an advance deposit of five or fifteen pounds (depending 
on the nature of the case) and must add further sums if the 
original deposit proves inadequate.’* Only too often such 
further sums become necessary, as America and the British 
Colonies are favorite resorts of matrimonial offenders. Service 
in these distant places costs from five to ten pounds, and obtain- 
ing evidence from twenty to twenty-five pounds.‘ 

When the rules were first put in operation, it was with full 
expectation that a fund to assist poor litigants would be pro- 
vided. Ingenious suggestions were made as to the sources 
from which it might be drawn — as, for example, treasure trove, 
escheats, and unclaimed funds in the Supreme Court.’ But 
the unprecedented expense of the great war put this problem 
temporarily beyond hope of solution. Clauses referring to the 
fund remained in the rules for some years as melancholy monu- 
ments to what might have been.’’’ These clauses have now 
been stricken out. 

Another apparent defect of the English rules is that they 
stop short at the threshold of the County Courts. As the 
Attorney-General explained eight or nine years ago when answer- 
ing a question in the House of Commons, it is difficult to dif- 
ferentiate between County Court litigants in the matter of 
poverty.’** Surely, though, a summary system of investigation 
could be devised and arrangements made to care for that deeply 
submerged fraction of the population whose poverty closes even 
these inexpensive tribunals to them. As things stand now, it 
is hard indeed for a really poor man to prosecute a small per- 
sonal injury claim. If he starts in the High Court and gets a 
poor person’s order there, his case is likely to be remitted to 
the County Court, where he loses this advantage.’ And so in 





174 [1920] 2 S. R. & O., No. 23°8, Order XVI, part IV, rule 23, p. 713. 

175 FAssARD-SHORT, 13. Probably these 1916 estimates should now be revised 
upward. 

178 49 L. J. 16 (1914); 52 id. 95 (1917). 

177 HASSARD-SHORT, II, 12, 22. 

178 Hassarp-SHoRT, 22. See 49 L. J. 443 (1914) for a strong expression of 
opinion by a County Court judge. 

179 yar L. T. 190 (1916); Perry v. London General Omnibus Co., [1916i] 
2K. B. 335. 
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the United States, it is submitted that even small claims courts 
should have in forma pauperis rules and powers. 

Thus far, the English rules have given principal proof of their 
utility by relieving a divorce situation which was in its way as 
shocking as the divorce conditions of even our most notorious 
States.**° Since so many divorce suits are handled under the 
rules, and so few cases of other types, some critics feel that the 
plan must be working imperfectly and ought to have further 
revision.*** 

The records for England and Wales from 1914 to 1921 
inclusive follow:*** 


Number of Relief Per Cent. 
Applications Granted Relief 
Granted 


Court of Appeal 113 24 21% 
Chancery Division 1,319 155 12% 
King’s Bench Division .... 2,436 549 23% 
Probate, Divorce and Ad- 

miralty Division 12,223 53% 


Although the number of applications in the Divorce Division 
seems disproportionate it must be remembered that prior to 
1914 divorce was, to all intents and purposes, flatly denied to 
the poor. Hence the present flood may be nothing more than 
a natural accumulation of cases in which (as the high percent- 
age of matters where relief was granted would indicate) long 
overdue justice is now being done. 


SUGGESTIONS FOR THE UNITED STATES 


With both historical and contemporary experience to guide 
us, we in the United States ought to be able to do infinitely 





180 See E. S. P. Haynes, Divorce ProsremMs or Topay (Divorce Law Reform 
Union, 1912). Entirely aside from the unsatisfactory state of English substan- 
tive divorce law, it was until 1922 impossible, or at least impracticable, to try 
an English divorce case except at London. Op. cit. 51 et seq. The extraordinary 
restriction has now been removed. See Drarr RuLEs 1922, SupREME Court, 
Order XXXVI A. 

181 55 L. J. 342 (1920). 

182 Mr. Hassard-Short has sent me partial figures for 1922, which show that 
down to October 30, 1922, about goo applications had been granted and 1200 
refused. 
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better than we have done thus far in making our civil courts 
accessible to all persons irrespective of poverty. After clearing 
the ground by repealing the patchwork statutes now on their 
books, the legislatures in the several states should be asked to 
enact comprehensive laws laying down the broad controlling 
principles for an in forma pauperis system and conferring on 
the courts adequate power to regulate the procedure through 
rules. 

Our states vary so much in size and in the structure of their 
court organization that no one model act would be suitable to 
all the different jurisdictions. While uniformity as to the under- 
lying principles is eminently to be desired, there will inevitably 
be various modes of application. All that can be done here is 


to point out what features are essential if the relief is to be 
effective: 


1. Broad legislative standards, under which the courts may 
make more detailed rules, must define who is entitled to relief 
as a poor person. 


2. Definite forms for applications by poor persons should 
end the fruitless haggling over this initial step.*** It is much 
wiser to let the courts regulate these forms instead of crystal- 
lizing them by statute. 


3. A definite method of investigation must be provided to 
determine (a) whether the applicant is a poor person as defined, 
and (6) whether his complaint or defense seems of sufficient 
merit and validity to entitle him to this special help. This 
investigation should be conducted by, or under the supervision 
of, an administrative department, or auxiliary agency of the 
court. 


4. In approved cases, applicants should not become liable 
to furnish security for or pay costs unless improvement of their 





183 The reader who desires to see how much time has been wasted over the 
technicalities of application should glance at 2 Cent. Dic., Appeal and Error, 
§ 2074; 1 DecenniAL Dic. (both 1897-1906 and 1907-1916), Appeal and Error, 
$389 (2) (3); 13 Cent. Dic., Costs, §510; 5 Decennrat Dic. (1897-1906), 
Costs, §132 (4). These crowded columns are peppered with New York and 
Texas cases; in the first reference given, Georgia has a good representation, as 
might be expected from her meticulous requirements. 1914, ParK’s ANN. Cope, 
§§ 6166, 6231, 6232, and notes. 
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financial circumstances removes them from the class of “ poor 
persons.” 184 

5. In approved cases, fees which the state charges in cash 
or taxes during the progress of the litigation (entry fees, trial 
fees, jury fees, etc.) should be remitted or waived, subject to 
complete or partial reinstatement if the ultimate situation 
warrants. This includes fees payable to such ministerial 
officers as sheriffs. Where such an officer is salaried and his 
fees go to the county treasury, this presents no difficulty. Where 
the officer is dependent on his fees, the county must reimburse 
him unless the court, at the termination of the case, can properly 
charge and collect this item. Experience in New York with 
the city marshals who collect executions proves that if the officer 
is obliged to work for nothing or to gamble on a recovery, his 
service will be unsatisfactory.’® 

6. In those cases and in those courts where the services of 
counsel are necessary, provision must be made to secure lawyers 
for the litigants.’*® Determination as to the need for an attorney 
should be made part of the preliminary investigator’s report. 

7. Some reasonable provision should prevent duly qualified 
litigants from having their progress blocked by inability to pay 
witness fees, and, in rare cases, stenographers’ and printers’ 
bills. 

8. The statute should cover all stages of all civil proceed- 
ings in all civil courts, and should provide specifically for pro- 





184 The. English practice under the act of 1495, while rigidly cruel in many 
respects, seems at times to have been rigidly kind about dispaupering on account 
of financial good fortune. Ancell v. Sloman, 8 Mod. 344 (1725). 

185 astu ANN Rep. N. Y. Lec. Am Soc. (1920), 39-42; 44 id. (1919), 20. 

186 Otherwise applicants will be driven into contingent fee agreements, and 
such agreements sometimes act as prohibitions to in forma pauperis proceedings. 
Boyle v. Great Northern R. Co., 63 Fed. 539 (Circ. Ct., D. Wash., 1894) ; 
Feil v. Wabash R. Co., 119 Fed. 490 (Circ. Ct., E. D. Mo., 1902). Phillips 
v. Louisville & N. R. Co., 153 Fed. 795 (Circ. Ct., N. D. Ala., 1907); Esquibel 
v. A. T. & S. F. Ry. Co., 206 Fed. 863 (D. N. Mex., 1913); and Cahill v. 
Manhattan Ry. Co., 38 App. Div. 314, 57 N. Y. Supp. 10 (1899). The Oriental et 
al. v. Barclay, 16 Tex. Civ. App. 193, 206, 41 S. W. 117 (1897); Loftin v. Frost- 
Johnson Lumber Co., 133 La. 644, 63 So. 252 (1913); and State ex rel. Malouf 
wv. Merrill, 165 Wis. 138, 161 N. W. 375 (1917), contra. But pressure on the bar 
or legal aid organizations should be relieved by establishing small claims courts. 
Between January 1, 1921, and June 30, 1922, the Boston Legal Aid Society has 
been able to send nearly 300 applicants to fend for themselves in the Massachusetts 
small claims sessions. 21 Rep. Boston Lecat Aw Soc. 16. 





POVERTY AND CIVIL LITIGATION 401 


ceedings by representative parties such as next friends, guard- 
ians, administrators, and trustees.**’ 

This program is not so formidable as it sounds. Within the 
past decade we have been attacking the evil effects of poverty 
in civil litigation, and through modern municipal courts, small 
claims courts, conciliation tribunals, domestic relations courts, 
and industrial accident commissions we have enormously reduced 
the number of persons who would be obliged to apply for relief 
in forma pauperis. ‘This reduction can be carried much further, 
but there is now and always will be a definite class of persons 
and cases for whom this relief is the only possible door to 
justice. 

The large experience of legal aid organizations in this field 
affords a basis *** for a conjecture which gives reasonable 
assurance that a proper procedure in forma pauperis would not 
throw an intolerable burden on the administration of justice. 
For each 100 of population there are, on the average, about 
two persons who could qualify as “poor persons” and who 
would have any litigation in a given year. In a city of half a 
million inhabitants that would mean 10,000 possible applicants 
for relief. In a jurisdiction equipped with the modern court 
machinery and organization referred to by the preceding para- 
graph, the number would at once be reduced by at least 5,000. 
The preliminary investigation would further reduce the applica- 
tions to 3,000 or 4,000 approved cases, and the matters requiring 
attorney’s services would again be substantially fewer.'* 
Double this estimate, and even so the task is easily within 
the power of organized society. 

The great problem in England has been to secure the neces- 
sary lawyers’ services. In the United States an efficient, inex- 
pensive, and satisfactory method of meeting this difficulty has 
been known for years. Our thirty or more legal aid organiza- 





187 Otherwise the representative party may be required to show himself a 
“poor person,” too, or may be entirely denied access to the court im forma 
pauperis. There are many cases, but it is better to make them obsolete by clearly 
worded statutes than to spend time studying them. 

188 R, H. SmituH, JUSTICE AND THE Poor, 189-190. 

189 See 43 Rep. N. Y. State Bar Assw., 446, 448, 452 (1920), where, under 
what is described as a liberal practice, the Municipal Courts of New York are 
authoritatively said to have handled 4665 im forma pauperis cases in a year. 
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tions in all our larger cities, if encouraged to develop and extend 
themselves, could, in codperation with the assigned counsel 
system in smaller communities, provide a complete solution. 
It is not generally recognized how nearly equipped we are to 
put such a plan into operation. The American. Bar Association, 
having provided its own standing Committee on Legal Aid 
Work, has called on all state and local bar associations to do 
likewise.**° When this is accomplished there will exist a defi- 
nite chain of bar committees through whom, in the smaller cities 
and towns, the assignments of cases may be made. In the 
larger cities, where the chief burden will fall, are the steadily 
growing legal aid societies and bureaus. 

These legal aid organizations, if linked up in some codpera- 
tive way with the administration of justice, could make the 
preliminary investigations and, so far as applications were 
approved, conduct the actual proceedings. Through their 
corps of attorneys, numbering nearly two hundred, they are 
now performing these very functions. No legal aid organiza- 
tion will accept a case unless (a) the applicant is a poor person 
and (b) his case is meritorious. They have developed, and are 
perfecting, a technique for this investigation. 

The Philadelphia Legal Aid Bureau, supported by the city, 
affords a concrete illustration. In 1921 it received 13,404 
applications. Of these 1,863 were rejected after the prelimi- 
nary investigation, and 754 cases were dropped because the 
matters were without merit or not cognizable by law.’ It 
requires no stretch of the imagination to see how easily such an 
organization could be utilized for all in forma pauperis proceed- 
ings within its jurisdiction. 

The operations of this Bureau also point another moral. 
As Pennsylvania has no in forma pauperis statute *** the Bureau 
must now pay court charges. The Philadelphia Municipal 
Court fees (exclusive of jury fees), for example, are $6.00. 
We have, therefore, the spectacle of one public institution, 





190 47 Am. Bar Assn. REporTS, 96 (1922). 
191 Rep, Lec. Am CoMMITTEE OF THE Law AssN. OF PHILADELPHIA, sub- 
mitted June 6, 1922. 


192 There is in theory a common law practice. See note 113, supra. But it 
is dusty from disuse. 
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supported by taxpayers, paying its money to another public 
institution, also supported by taxpayers. In such a situation, 
a statute waiving fees for the sake of indigent suitors is not a 
burden on the state. It is simple common sense. Instances 
like this make one marvel at the fact that in America we have 
done so much to solve the inherently difficult part of the problem 
and yet have bungled so badly the much easier part. 

The suggestion that the state or county treasury should 
financially assist poor persons to summon their witnesses and 
meet other cash expenses of litigation may not be feasible at 
this time. Although the legal aid experience indicates that only 
a small revolving fund would be required, yet the underlying 
conception of direct state aid in civil cases involves a step which 
many state legislatures would refuse to take. It is possible 
that such action might be held an unconstitutional devotion of 
public funds to private uses. This difficulty can be surmounted 
only when public opinion reaches the conclusion that the state, 
in carrying out its supreme task of securing justice to its citizens, 
must do whatever is needful to guarantee equality before the 
law. 

Toward this conclusion the public conscience slowly moves. 
In criminal cases the evil caused by allowing poverty to disturb 
the equilibrium of the scales of justice is so dramatic, so readily 
understandable by the average man, that already we find laws 
providing indigent accused persons with counsel, paid out of 
the county treasury, and with funds for summoning witnesses 
and conducting their defense. Yet only a hundred years ago 
poor men, though acquitted, were kept in English jails for years 
because they could not pay the gaoler’s fees and the county 
would not bear the expense.'®* 

The Chief Justice of the United States, speaking at the 
rededication of the original Supreme Court building in Philadel- 
phia on May 2, 1922, said: ‘“ Much remains to be done in 
cheapening litigation in the Federal Courts by reducing costs or 
transferring them to the public treasury.” *** Much remains to 
be done in the state courts as well. Consideration and criticism 





193 G. M. TrevetyAN, British History IN THE NINETEENTH CENTURY, 32. 
194 8 Jour. Am. Bar Assn. 335. 
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of the im forma pauperis plan should begin in the bar associa- 
tions. There has heretofore been a lack of material on which 
a helpful discussion could be based, but the matter is now ripe 
for hearing. 

John MacArthur Maguire. 


Boston, MassAcHUSETTS. 
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CHARACTERISTIC feature of American constitutional 
government has been the adoption in its extreme form of 
the doctrine of separation of powers, i.e., the division of all 
governmental powers and functions into three great departments, 
executive, legislative and judicial. This doctrine was borrowed 
by our forefathers from the French revolutionary philosophers, 
notably Montesquieu, at a time when democratic forms of gov- 
ernment were in an early experimental stage. It has been ac- 
cepted as fundamental by American constitutional writers, and 
has been definitely made a part of our law in an extreme form 
by incorporation in our written constitutions, notwithstanding 
the fact that other countries, achieving constitutional government 
at a later date than our own, have greatly modified or abandoned 
the docttine. In most European governments which are as 
democratic as our own, the legislative and executive departments 
have been almost completely merged through a responsible 
ministry or parliamentary form of government, and the separa- 
tion of executive and judicial functions has also been modified. 
Due largely to the adoption of written constitutions in the 
United States and the early inclusion in them of the doctrine 
of separation of powers to its full extent, it has been a funda- 
mental principle with us that every governmental function or 
power can and must be classified as either executive, legislative 
or judicial, must be assigned to its proper department and be 
exercised there, and that any attempt to give it to a different 
department, or to mingle powers belonging to two or more de- 
partments in one officer or body, is unconstitutional and void.’ 
Such rigid separation of governmental functions has proved 
impracticable. While of course the executive, legislative and 
1 The following provision from the Constitution of California (Art. III, 
Sec. 1) is typical of many state constitutions: 
“The powers of the government of the State of California shall be divided 
into three separate departments—the legislative, executive and judicial; and 
no person charged with the exercise of powers properly belonging to one of these 


departments shall exercise any functions appertaining to either of the others, 
except as in this constitution expressly directed or permitted.” 
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judicial functions will always be recognized as separate func- 
tions, the complexity of modern government frequently requires 
that some overlapping of functions be permitted between de- 
partments, that some powers be recognized as common to all 
departments, and that certain officers or bodies be permitted 
to exercise some powers belonging to other departments. Various 
encroachments, or apparent encroachments, upon the strict 
separation of departments have arisen from time to time, and 
the courts have usually been compelled by the pressure of public 
opinion to sustain their validity upon one ground or another. 
A few decisions are noteworthy for openly recognizing the im- 
practicability of rigid adherence to the doctrine of separation of 
powers.” It would no longer be considered good judicial taste 
to declare, as was done in certain early Illinois decisions, that 
a statute authorizing a poundmaster to sell impounded dogs is 
unconstitutional because the determination that the dogs were 
properly impounded and a proper subject for sale was a judicial 
function which could not be conferred upon an executive officer.® 

Administrative tribunals, which form the subject of this ar- 
ticle, are one instance of the tendency to overrun the strict 
bounds set in former times for the three branches of govern- 
ment. Under this topic will be considered certain officers or 
bodies, usually designated “commissioners,” “boards” or 
“ commissions,” which are attached to and a part of the execu- 
tive branch of government, but exercise powers quite similar to 
those exercised by courts, usually termed “ quasi-judicial” to 
avoid the charge of unconstitutional encroachment upon the func- 
tions of the judiciary. In exercising such quasi-judicial 
functions, these bodies pass upon and determine controversies 
arising under the laws which they administer, frequently using 
judicial machinery and judicial forms of trial. Such bodies are 
anomalous in that they do not fall wholly within any of the 
three branches of government. The courts have had much 





2 Fong Yue Ting v. United States, 149 U. S. 608 (1893); Western Union Co. 
v. Myatt, 98 Fed. 335 (Circ. Ct., D. Kan., 1899) ; George v. Consol. Light Co., 87 
Vt. 411, 89 Atl. 635 (1914) ; State v. Frazier, 39 N. D. 430, 167 N. W. 510 (1018) ; 
State v. Bates, 96 Minn. 110, 104 N. W. 709 (1905); Toncray v. Budge, 14 Idaho, 
621, 95 Pac. 26 (1908). 

8 Poppen v. Holmes, 44 Ill. 360 (1867); Bullock v. Geomble, 45 Ill. 218 
(1867). 
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difficulty in classifying them so as to uphold their existence in 
the face of current constitutional provisions. 

The last twenty years have seen a marked increase in such 
administrative courts, notably with respect to public utility, 
trade, workmen’s compensation and labor boards or commissions. © 
These boards have been created in response to a public demand 
for increased efficiency of government and to meet special needs, 
and are in the main satisfactorily accomplishing the objects for 
which they were created. Occasionally jurisdiction has been 
taken away from the courts and placed in them, such as the 
trial of workmen’s compensation cases. They have been vested 
with wide discretionary powers and liberal exemption from rules 
of evidence and procedure which govern the courts. Their 
procedure is uniformly characterized by inexpensiveness, swifter 
and less complicated modes of trial, and by authority to assert 
an initiative in the conduct of a case. Frequently such body 
is both an investigating body and a court, and may employ en- 
gineers and experts of its own to inquire and report to it in cases 
pending before it. 

Their exemption from rules of evidence and procedure as 
used by the courts has caused some alarm at times and the ex- 
pression of the fear of a possible return to government by arbi- 
trary action or caprice, or ‘ Star Chamber ” methods.* On the 
other hand, if these privileges are not abused, such administrative 
tribunals can serve a useful public service, and are uniformly 
more efficient than the courts in the conduct and dispatch of 
their business. Discussion on this point illustrates the ages- 
old conflict in legal matters between the tendency to emphasize 
methods which secure painstaking accuracy and justice of de- 
cision by long and complicated methods of trial on the one hand, 
and toward speed, inexpensiveness and efficiency of administra- 
tion on the other. Delayed or expensive justice is often no 
justice at all. The recent swing of the pendulum towards ad- 
ministrative courts is in part a protest against the present 
cumbersomeness of judicial proceedings, of which protest the 
bench and bar have been too slow in taking notice. 

The term “administrative tribunals ” as here employed, will 





4 See an article by Dean Pound entitled “ Executive Justice” printed in 55 
Am. Law Rec. 137. 
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be limited to such administrative boards or officers as have power 
to try questions of law and fact in a manner similar to that 
employed by courts and to make a decision thereon which will 
be binding upon private persons and affect private rights. The 
correctness of such decision may or may not be a subject of 
judicial review. Purely administrative or executive functions, 
not involving the foregoing characteristics, will be omitted. 
Examples of such administrative tribunals or functions as are 
here discussed, without attempting a complete list, are: 

(1) In the federal service, Courts Martial;° the jurisdiction 
of the Secretary of War over bridges and navigable streams;° 
decisions of the Land Office;’ decisions of the Patent Office;® 
decisions of the Commissioner of Immigration admitting or ex- 
cluding aliens;° jurisdiction of the Secretary of the Treasury to 
impose and collect fines in customs matters;*° regulations and de- 
cisions of the Secretary of Agriculture concerning foodstuffs, ani- 
mal and plant diseases, etc.;"* the Federal Trade Commission; * 
the Federal Railroad Wage Board; Draft Boards, etc.” 

(2) In the state governments, we have railroad and public 
utility boards, workmen’s compensation boards, boards of health, 
agricultural and horticultural boards; examining and licensing 


boards, such as medical, dental, architectural, optometrical and 
bar examining boards; water commissions, boards or officers 
regulating businesses impressed with a public nature such as the 
corporation (blue sky law), banking, and insurance commis- 
sioners, etc. 

The principal questions which arise in litigated proceedings 
concerning such administrative tribunals are: 





5 Ex Parte Dickey, 204 Fed. 322 (D. Me., 1913); Selective Draft Law 
Cases, 245 U. S. 366 (1018). 

6 Union Bridge Co. v. United States, 204 U. S. 364 (1907). 

7 Vance v. Burbank, ror U. S. 514 (1879); West v. Hitchcock, 205 U. S. 80 
(1907). 

8 United States uv. Duell, 172 U. S. 576 (1890). 

® Fong Yue Ting v. United States, 149 U. S. 698 (1893); United States v. 
Ju Toy, 1908 U. S. 253 (1905). 

10 Oceanic S. S. Co. v. Stranahan, 214 U. S. 320 (1900). 

11 St. Louis Indep. Packing Co. v. Houston, 231 Fed. 779 (E. D. Mo., 1916). 

12 Sears, Roebuck & Co. v. Federal Trade Comm., 258 Fed. 307 (7th Circ., 
TQIQ). 

18 Selective Draft Law Cases, 245 U. S. 366 (1918). 
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(1) How to determine whether a given body has been invested 
with administrative or quasi-judicial powers on the one hand, 
or with powers unconstitutionally encroaching upon the functions 
of the judiciary on the other; 

(2) What powers may lawfully be given such bodies; 

(3) What are the restraints upon their exercise. 


I 


DIFFERENTIATION BETWEEN EXECUTIVE AND JUDICIAL 
FUNCTIONS 


A statute creating an administrative office may be attacked 
upon the ground that it attempts to confer judicial powers upon 
a non-judicial officer in violation of constitutional provisions. 
It then becomes necessary to determine whether the powers 
attempted to be conferred are truly judicial in the.constitutional 
sense, or only quasi-judicial or administrative. This inquiry is 
fraught with much difficulty, as, while few questions have been 
the subject of as much litigation, in almost none have the deci- 
sions been upon as diverse and inconsistent grounds. 

This is due in part to lack of clearness of thought upon the 
part of the courts, and in part to the practical necessity of up- 
holding the creation of useful administrative offices against 
technical grounds of attack having no relation to public welfare. 
This tendency, while laudable, results in a vicious circle: Diverse 
and inconsistent grounds of decision increase the possibilities 
of attack on constitutional grounds; it is becoming increasingly 
customary to accompany the creation of new administrative 
offices by a constitutional amendment authorizing them, in order 
to avoid the danger of unconstitutionality; constitutions become 
filled with a large mass of material which should be statutory 
only and litigation involving constitutional questions is further 
increased; finally a tendency develops to take away from the 
courts the power to declare laws unconstitutional, as the shortest 
way to secure supremacy of statutory law and measures enacted 
in the public welfare against judicial interference. 

For a test of executive or judicial function, the following is 
quoted from a decision of not many years ago relating to the 
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Industrial Accident Commission of California, to show the va- 
riety of grounds which can be assigned as determinative of the 
question: 


“ The power granted to the commission by the act to determine that 
a right to compensation exists, and to fix by an award the amount 
of such compensation, is judicial in its nature. . . . The correctness 
of this view is emphasized, indeed demonstrated, by a brief summary 
of the provisions of the act defining the duties and powers of the board 
with respect to claims for compensation. The commission is vested 
with ‘ full power, authority and jurisdiction to try and finally deter- 
mine’ all proceedings for the recovery of compensation (sec. 73a), 
subject only to the limited review provided in section 84 of the act. 
The commission has power to administer oaths, to issue subpoenas 
(sec. 78), to take testimony (sec. 24a), to punish for contempt ‘ in 
the same manner and to the same extent as courts of record’ (sec. 80). 
Where compensation is sought the proceedings are in substance those 
of a court in an action at law. ‘ Application in writing’ (i.e., a com- 
plaint) is filed with the commission by a party -in interest (sec. 22). 
The time and place for the hearing are fixed by the commission, and 
a copy of the application, together with notice of the time and place 
of hearing, is then served on the adverse party (sec. 22). This is, 
in effect, the issuance and service of summons. The adverse party 
must within five days file his answer (sec. 23). Here we have the 
usual framing of issues by the pleadings of the parties. After hearing 
by the commission, it makes and files its findings of facts and its 
‘award which shall state its determination as to the rights of the 
parties’ (sec. 25). The findings thus made are ‘conclusive and 
final’ (sec. 84c), and the award itself is not reviewable except by a 
writ of certiorari under which the review is restricted in scope (sec. 
84). Any party in interest may file a certified copy of the findings 
and award with the clerk of the superior court and judgment must 
be entered by the clerk in conformity therewith (sec. 26). . . . The 
commission, in exercising these powers, is performing precisely the 
same functions that ‘are performed by any court in passing upon 
‘questions brought before it. ‘ Judicial power,’ says Mr. Justice Miller 
in his work on the constitution, ‘is the power of a court to decide 
and pronounce a judgment and carry it into effect between persons 
who bring a case before it for decision.’ (Muskrat v. United States, 
219 U.S. 346. . . .) ‘It is the inherent authority not only to decide 
but to make binding orders or judgments which constitutes judicial 
power. . . .’ (Underwood v. McDuffee, 15 Mich. 361, quoted. in 
People v. Hayne, 83 Cal. 111; see also Marin Water & Power Co. v. 
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Railroad Commission, decided Jan. 17, 1916, 171 Cal. 706, 154 Pac. 
866, where judicial power is defined.) 


“We do not overlook the consideration that administrative boards 
and officers are often called upon to determine the facts and apply 
the law to those facts. Such bodies and officers do not exercise judi- 
cial functions in the strict sense of that term. (Ex parte Whitley, 
144 Cal. 167.) We might cite many cases dealing with the acts of 
bodies like the interstate commerce commission, boards of medical and 
dental examiners, and other boards or officers authorized to pass on 
various questions. These cases generally hold that judicial power is 
not exercised in the performance of the various functions committed 
to such boards. But none of these cases had to do with a situation 
like the present, where the law creates a right in one person against 
another, and vests a board with the jurisdiction to hear complaints, 
to issue process, to compel the attendance of witnesses, to determine 
conclusively the issues raised by the pleadings of contending parties, 
and to make a final judgment or award determining the rights of those 
parties. As was said in State v. Hawkins, 44 Ohio St. 97, one of the 
cases cited by the respondents, ‘it may be safely conceded that power 
to hear and determine rights of property and of persons between 
private parties is judicial and can only be conferred on the courts.’ ” ** 


Let us now take up the several items or grounds mentioned 
in the above excerpt and see how far each or all are a true test 
of executive or judicial function. 

(1) The power to try and decide a controversy. 

This is usually termed the power to “hear and determine,” 
and applies to the determination both of questions of law and 
fact. To the layman, this is the most striking characteristic 
of any court, as it involves the essence of judicial proceedings, 
that of holding trials and deciding cases. Nevertheless, it is 
universally held that this power may be exercised by the legis- 
lative and executive branches of the government as well. 

The legislature, in taking evidence or holding hearings through 
committee, determining upon a course of action, and adopting 
the same by enacting a statute, is exercising the power to “ hear 
and determine.” This is particularly true in the determination 
of the validity of claims against the state and the appropriation 
of money to pay such claims. 





14 Western Metal Supply Co. v. Pillsbury, 172 Cal. 407, 410-413, 156 Pac. 
491 (1916). 
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In the executive branch of the government, here referring to 
matters purely administrative as distinguished from quasi-judi- 
cial, the power to “ hear and determine ” both questions of law 
and fact is constantly exercised. The governor, in granting 
pardons, in determining claims for extradition or interstate ren- 
dition, in removing subordinate officers for cause,’® and in super- 
vising the expenditure of public moneys, is constantly hearing 
and determining questions of law and fact. So also for sub- 
ordinate officers, the laying out of highways,** assessing and 
equalizing taxes, and granting and revoking licenses, are all 
exercises of this power. 

So also it has been held repeatedly that the exercise of the 
power to “hear and determine” in cases involving the quasi- 
judicial function does not prevent it from being administrative in 
character. So for the power of a health officer to determine the 
existence of a nuisance and require its abatement;*’ the power 
to fix rates for public utilities;** the power to revoke occupation 
licenses for cause after trial.*° In the Federal Government, the 
determination of pension claims, decisions of the Land Depart- 
ment adjudicating rights to public land, decisions of draft boards 
upon eligibility for military service, and decisions of the immigra- 
tion officials upon deportation of aliens, all involve the power 
to “ hear and determine,” but have been held properly placed in 
the executive department.” 

(2) The power to make a binding decision. 

It is sometimes said that the power to make a binding or con- 
clusive decision is a judicial power, and that the power to decide 
a controversy can only be given to administrative officers where 
the final determination is left to the court, i.e., that the power 
to make a binding decision is a judicial power.” For instance, 





15 McMaster v. Herald, 56 Kan. 231, 42 Pac. 697 (1895). 

16 Conover v. Gatton, 251 Ill. 587, 96 N. E. 522 (1011). 

1 County of Los Angeles v. Spencer, 126 Cal. 670, 59 Pac. 202 (1899). 

18 L.& N. R. R. Co. v. Garrett, 231 U. S. 298 (1913). 

19 France v. State, 57 Ohio St. 1, 47 N. E. 1041 (1897). 

20 See notes 7, 9, 13, supra, also In re McLean, 37 Fed. 648 (E. D. N. Y., 
1888) ; United States v. Lalone, 44 Fed. 475 (Circ. Ct., E. D. Wis., 1890). 

21 Muskrat v. United States, 219 U. S. 346 (1911); Western Metal Supply 
Co. v. Pillsbury, 172 Cal. 407, 156 Pac. 491 (1916); Underwood v. McDuffee, 
15 Mich. 361 (1867); Shea v. North Butte Mining Co., 55; Mont. 522, 179 Pac. 


499 (1919). 
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the canvassing of election returns may be intrusted to an elec- 
tion board, provided that if the decision of the board be chal- 
lenged, a recount may be had in the courts.” The functions 
of water boards or of a state engineer in apportioning water 
rights, have been held not judicial because such determinations 
are not binding and conclusive, but can be passed upon by 
the courts in a trial de novo or proceeding for enforcement of 
the administrative order. In such case the administrative of- 
ficer is said to be in effect a referee of the court, the court hav- 
ing the power of final determination.” An order of a public 
utility board is often made enforceable through a suit in the 
courts, in which proceeding the legality of the administrative 
order can be inquired into.** And while administrative officers 
can be given the right to summarily confiscate and destroy ar- 
ticles taken in unlawful use, or infected with contagious plant, 
animal or human disease, without recourse to a judicial trial, 
such power can only be exercised where the officer remains liable 
personally for any illegal action in a subsequent suit for dam- 
ages, so that the owner of the goods eventually has his day 
in court.” 

Although a board may be held to exercise administrative power 
for the reason that its decisions do not become binding until 
confirmed by a court, it does not follow that the converse is true. 
Administrative bodies can, and frequently do, exercise the power 
of making binding determinations, without encroaching upon the 
judicial function.*® Such conclusiveness may be of several 
degrees: 





22 Calaveras Co. v. Brockway, 30 Cal. 325 (1866). 

23 Pacific Live Stock Co. v. Lewis, 241 U. S. 440 (1916); Fassig v. State, 
95 Ohio St. 232, 116 N. E. 104 (1917); Speer v. Stephenson, 16 Idaho, 707, 
102 Pac. 365 (1909); Jn re Willow Creek, 74 Ore. 592, 144 Pac. 505 (1915); 
Vineyard Land & Stock Co. v. District Court, 42 Nev. 1, 171 Pac. 166 (1918). 

24 State v. Mo. Pac. Ry. Co., 76 Kan. 467, 92 Pac. 606 (1907) ; Oregon Lumber 
Co. v. East Fork Irrig. Dist., 80 Ore. 568, 157 Pac. 963 (1916); Fassig v. State, 
95 Ohio St. 232, 116 N. E. 104 (1917). 

25 Lawton v. Steele, 152 U. S. 133 (1804); North American Cold Storage Co. 
v. Chicago, 211 U. S. 306 (1908); County of Los Angeles v. Spencer, 126 Cal. 
670, 59 Pac. 202 (1899); Miller v. Horton, 152 Mass. 540, 26 N. E. 100 (1891) ; 
People v. Board of Health, 140 N. Y. 1, 35 N. E. 320 (1803). 

26 Selective Draft Law Cases, 245 U. S. 366 (1918); Pacific Live Stock Co. 
v. Lewis, 241 U. S. 440 (1916); United States v. Ju Toy, to8 U. S. 253 (1905); 
Auffmordt v. Hedden, 137 U. S. 310 (1890); Appeal of Hotel Bond Co., 89 
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(1) The decision may be conclusive if not appealed from, 
with power in the courts to review the correctness of the order 
by appeal, with or without the right of trial de novo. 

(2) It may be conclusive, subject only to review by certiorari 
which tries only the jurisdiction of a board and not errors com- 
mitted within its jurisdiction, and involves no right of trial 
de novo. 

(3) It may be conclusive and subject to no review or right of 
correction whatever in the courts. 

As illustrations of the foregoing, decisions of certain water 
boards have been made binding and conclusive if not appealed 
from, but the correctness of the decision may be fully inquired 
into on appeal, or other judicial review.** And decisions of a 
board of pension fund trustees, of a state board of medical ex- 
aminers, and of certain workmen’s compensation and public 
utility boards have been held valid and binding, subject only to 
review by certiorari.** Decisions of immigration officers as to 
the right of aliens to enter the United States, decisions by custom 
appraisers fixing the appraised valuation of imported goods, and 
an order of a public health officer quarantining a person afflicted 
with a contagious disease, are cases in which the decision of the 
administrative officer may be made free from all control or 
review by the courts.” 

Upon examination of the foregoing cases, however, it will be 
noted that the power to make a binding decision enforcible with- 





Conn. 143, 93 Atl. 245 (1915); State v. Board of Trustees, 138 Wis. 133, 119 
N. W. 806 (1909); Raaf v. Board of Medical Examiners, 11 Ida. 707, 84 Pac. 33 
(1906) ; Rogers v. De Cambra, 132 Cal. 502, 60 Pac. 863 (1901) ; Christy v. City 
of Kingfisher, 13 Okl. 585, 76 Pac. 135 (1904); Ex Parte McGee, 105 Kan. 574, 
185 Pac. 14 (1919) ; State v. Superior Court, 103 Wash. 409, 174 Pac. 973 (1918) ; 
Carolina Glass Co. v. State, 87 S. C. 270, 69 S. E. 391 (1910), accord. Ormsby 
County v. Kearney, 37 Nev. 314, 142 Pac. 803 (1914); State v. Guilbert, 56 Ohio 
St. 575, 47 N. E. 551 (1897); People v. Chase, 165 Ill. 527, 46 N. E. 454 (1897), 
contra. 

27 In re Willow Creek, 74 Ore. 592, 144 Pac. 505 (1915); Farm Investment 
Co. v. Carpenter, 9 Wyo. 110, 61 Pac. 258 (1900). 

28 State v. Board of Trustees, 138 Wis. 133, 119 N. W. 806 (1909); Raaf v 
Board of Medical Examiners, 11 Ida. 707, 84 Pac. 33 (1906); Thaxter v. Finn, 
178 Cal. 270, 173 Pac. 163 (1918). 

29 United States v. Ju Toy, 198 U. S. 253 (1905); Auffmordt v. Hedden, 137 
U. S. 310 (1890); Ex Parte McGee, 105 Kan. 574, 185 Pac. 14 (1919); State v. 
Superior Court, 103 Wash. 409, 174 Pac. 973 (10918). 
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out the aid of the courts is mainly confined to cases in which 
the public interest is affected, such as the protection of public 
health or safety under the police power, the carrying on of public 
works or disbursement of public funds, allowance of claims 
against the state, the regulation of business impressed with the 
public use, or questions political in character, such as the ad- 
mission or exclusion of aliens, the collection of taxes, questions 
of interstate rendition or extradition, etc. The power to make 
binding decisions on controversies involving ordinary private 
personal or property rights not affected by a public interest, 
seemingly cannot constitutionally be vested in other than judicial 
officers.°° If this were not true, the judicial department could 
be deprived of most of its important functions, those of deciding 
cases involving private substantive rights. But, in general, ad- 
ministrative tribunals cam make binding decisions. 

(3) The power to affect private personal or property rights. 

Can it be said, however, that administrative officers are limited 
to the determination of controversies affecting public rights or 
interests, and that all questions affecting private personal or 
property rights must be determined in the courts? ‘To answer 
this question, one must survey decided cases in which private 
rights are attempted to be adjudicated by administrative tri- 
bunals. It will be found that such cases only partially bear out 
the above statement, and so numerous are the exceptions, that 
the suggested test cannot be maintained. Such germ of truth 
as may underlie it must be stated in a different way. 

With respect to personal rights, an administrative officer can 
under some circumstances validly deprive a human being of his 
liberty. For instance, he may make a preliminary finding of 
probable cause for prosecution upon which the accused can be 
detained in prison, in lieu of a preliminary examination before 
a committing magistrate.** A health officer may order the quar- 
antine of a person suspected of contagious disease, either as 
actually suffering from it or merely exposed to it, without judicial 
review of the correctness of his decision.** The power of draft 
boards to impress into compulsory military service without ju- 

80 State v. Hawkins, 44 Ohio St. 98, 5 N. E. 228 (1886). 

81 Ocampo v. United States, 234 U. S. or (1914). 


82 State v. Superior Court, 103 Wash. 409, 174 Pac. 973 (1918); Ex parte 
McGee, 105 Kan. 574, 185 Pac. 14 (1918). 
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dicial review was sustained in The Selective Draft Law Cases.** 
Immigration officers may hold in custody without judicial re- 
view aliens supposed to be unlawfully seeking admission into the 
United States.** These cases, however, are modified by deci- 
sions holding that the administrative power is limited to authoriz- 
ing detention for a limited period and that it cannot make a 
definite judgment or sentence inflicting a punishment for wrong- 
\doing. Only a court can do this.*° And it is held that where 
an immigration officer can order the detention of an immigrant, 
he cannot direct imprisonment at hard labor or confiscate his 
property, these functions being judicial.** 

As to property rights, many cases exist in which an adminis- 
trative order or decision is allowed to limit or take away private 
property rights. For instance, the right to gain a livelihood 
by a lawful occupation is a property right, but one which can be 
regulated in the public interest. It is accordingly held that 
state licensing boards can, as an administrative function, ex- 
amine and license applicants for permission to practise such 
occupations, and may revoke such licenses for cause. Of such 
type are boards of medical examiners, dental examiners, bar 
examiners, state boards of architecture, optometry, embalming, 
etc.*’ All such examining and licensing boards exercise adminis- 
trative functions with the possible exception of bar examiners. 
It is held in some states that bar examiners exercise a judicial 
function, not because of the character of the service performed 
by them, but because the performance of their work under the 
direction and control of the judiciary is necessary for the inde- 
pendent discharge of the judicial function.** 

33 245 U.S. 366 (1918). 

84 Fong Yue Ting v. United States, 149 U. S. 698 (1893); Lem Moon Sing 
v. United States, 158 U. S. 538 (1895) ; Turner v. Williams, 194 U. S. 279 (1904). 

35 Ocampo v. United States, 234 U. S. 91 (1914); State v. Blaisdell, 22 N. D. 
86, 132 N. W. 769 (1911). 

36 Turner v. Williams, 194 U. S. 279 (1904). 

37 Medical Boards: Raaf v. Board of Medical Examiners, 11 Idaho, 707, 84 
Pac. 33 (1906); People v. Hasbrouck, 11 Utah, 291, 39 Pac. 918 (1895); Meffert 
v. State Board, 66 Kan. 710, 72 Pac. 247 (1903); Kennedy v. State Board, 145 
Mich. 341, 108 N. W. 730 (1906); Dental: State v. Chittenden, 127 Wis. 468, 
107 N. W. 500 (1906); Ex parte Whitley, 144 Cal: 167, 77 Pac. 879 (1904); 
Architectural: Klafter v. State Board, 259 Ill. 15, 102 N. E. 193 (1913). 


88 Hanson v. Grattan, 84 Kan. 843, 115 Pac. 646 (1911); In re Bruen, 102 
Wash. 472, 172 Pac, 1152 (1918). 
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Again, in cases of regulation of businesses impressed with a 
public use, state administrative officers are called upon to make 
orders and regulations which substantially affect private prop- 
erty rights of the businesses regulated. Of such nature are the 
powers of banking commissioners, insurance commissioners, 
corporation (blue sky law) commissioners, railroad and public 
utility commissions, etc.*° 

Similarly, the determination of private rights in public lands 
by the United States Land Office and state land offices is a direct 
and binding adjudication of private rights in real property.*° 
Likewise the power of the Secretary of War to direct the re- 
moval or alteration of bridges over navigable streams.** Work- 
men’s compensation boards in many states enter judgments for 
sums of money due an injured employee from his employer or 
the latter’s insurance carrier. 

A few miscellaneous cases may also be cited in which an ad- 
ministrative officer can seize private property without judicial 
recourse. In Murray’s Lessee v. Hoboken Land and Improve- 
ment Co.,* the United States Supreme Court sanctioned the 
summary seizure of property of a defaulting customs collector 
without judicial procedure, the proceeds to be applied to his in- 
debtedness to the United States. The power to seize and sum- 
marily destroy without judicial hearing property taken in un- 
lawful use has already been alluded to.** This also applies to 
articles dangerous to public health.“ 

But necessarily, administrative officers cannot be given full 
power to adjudicate private property rights, otherwise they would 
intrude upon the great mass of work done habitually by courts. 
Accordingly, it is held in proceedings under the Torrens Act 





39 Title Guarantee Co. v. Allen, 240 U. S. 136 (1916); Bushnell v. Leland, 
164 U. S. 684 (1897) ; Hartford Fire Ins. Co. v. Raymond, 70 Mich. 485, 38 N. W. 
474 (1888) ; State Savings & Commercial Bank v. Anderson, 165 Cal. 437, 132 Pac. 
755 (1913); State v. Wildes, 34 Nev. 94, 116 Pac. 595 (1911). 

40 American Sulphur and Mining Co. v. Brennan, 20 Colo. App. 439, 79 Pac. 
750 (1905) ; State v. Ross, 62 Wash. 82, 113 Pac. 273 (1911); Rogers v. DeCambra, 
132 Cal. 502, 60 Pac. 863 (190r). 

41 Union Bridge Co. v. United States, 204 U. S. 364 (1907). 

42 18 How. (U. S.) 272 (1855). 

43 Supra, note 25. 

44 Balch v. Glenn, 85 Kan. 735, 119 Pac. 67 (1911) ; Colvill v. Fox, 51 Mont. 
72, 149 Pac. 496 (1915). 
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that power to determine title to real estate for the purpose of 
such act can be vested only in the courts.** The power to fix 
valuation of property in eminent domain proceedings is a judicial 
power in the constitutional sense.*° 

Since both executive and judicial officers can detain the person 
and can take private property by official order, it is not a funda- 
mental test of administrative or judicial function that a decision 
does or does not invade private substantive rights. Nevertheless, 
in general the right to affect by an order or decree private rights 
appears to be limited, as indicated under the preceding topic, 
to cases in which the public interest is affected, such as the pro- 
tection of public health or safety under the police power, the 
disposition and control of public lands, the government of the 
army and navy and induction into military service, the exclu- 
sion of aliens, the regulation of navigable waters, the regulation 
of businesses impressed with a public nature, etc. In cases 
involving purely private rights in which the state is not inter- 
ested, such as the determination of title to land in private owner- 
ship, or an attempt to regulate businesses not of a public nature, 
only the judiciary can determine the controversy. And in 
criminal matters, only the courts can convict and impose a. 
penalty for crime. The explanation must be sought upon some 
other basis than purely the nature of the right involved in the 
controversy. 

(4) The use of procedure and machinery resembling that 
employed by courts. 

It is sometimes suggested that if a board uses the procedure 


“and machinery of a court, and conducts its proceedings in a 


manner similar to that of judicial bodies, it must be exercising 
judicial functions. It is said that if a board has power to issue 
subpoenas, administer oaths, require written pleadings, take 
testimony and conduct trials in a manner similar to that of the 
courts, it exercises judicial functions.” This is not a correct 
-test. All three departments of government are called upon at 
times to ascertain facts and determine controversies. Legisla- 





45 People v. Chase, 165 Ill. 527, 46 N. E. 454 (1807); State v. Guilbert, 56 
Ohio St. 575, 47 N. E. 551 (1897). ; 

46 Marin Water & Power Co. v. Railroad Comm., 171 Cal. 706, 154 Pac. 864 
(1916). 

47 Western Metal Supply Co. v. Pillsbury, 172 Cal. 407, 156 Pac. 491 (1916). 
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tive bodies occasionally find it necessary to hold hearings and 
take testimony, usually before committees. Executive officers 
are frequently called upon to make determinations and to ascer- 
tain facts by investigation or otherwise as an aid to a correct 
determination of questions properly before them. ‘The fact that 
the judicial method of conducting trials and determining ques- 
tions of law and fact is one which, with some exceptions, is con- 
ducive to facility of determination, and therefore desirable for 
adoption by other departments where a trial or investigation 
must be made, does not render such trial or investigation a ju- 
dicial function. Each of the three departments of government 
is entitled to carry out its own business by the methods which it 
finds best suited, and none has a monopoly upon particular 
methods of trial. The judicial method may therefore be em- 
ployed by non-judicial tribunals.** 

For instance, the United States Commissioner of Patents acts 
as a court in determining the right to the issuance of a patent.*° 
The United States Land Office uses methods similar to those 
employed by courts. And a curious historical illustration is 
found in the case of the California Land Claims Commission. 
This body, an administrative commission, was created to de- 
termine claims to public lands arising out of the cession of lands 
by Mexico to the United States, following the Mexican War. 
While it tried cases in a manner similar to trials in courts, it 
was held to be administrative in nature.” Railroad and public 
utility commissions and workmen’s compensation boards also 
frequently try the cases brought before them after the fashion 
of judicial bodies. 

(5) The true test. 

The fallacy of the tests suggested above lies in the attention 
paid to the powers and methods of procedure of the bodies under 
examination, instead of to their functions. The ascertainment 
of facts and the making of decisions is a duty which each of the 
three departments of government is called upon at times to per- 
form, and similarity of methods employed is without significance. 





48 L. & N. R. R. Co. v. Garrett, 231 U. S. 298 (1913); Western Union Tel. 
Co. v. Myatt, 98 Fed. 335 (Circ. Ct., D. Kan., 1899) ; American Sulphur & Mining 
Co. v. Brennan, 20 Colo. App. 439, 79 Pac. 750 (1905). 

49 L.& N.R. R. Co. v. Garrett, 231 U. S. 298 (1913). 

50 Botiller v. Dominguez, 130 U. S. 238 (1889). 
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The. real test is the character of the act to be performed. For 
instance, the act of a court martial in trying a soldier or sailor 
charged with crime and imposing a punishment upon conviction 
is as close to the work of a criminal court as anything which 
can be imagined, and yet it is an administrative act or function 
and not judicial, for the reason that it is part and parcel of the 
regulation and government of the land and naval military forces, 
which undoubtedly belongs to the executive department." Simi- 
larly, the power to regulate public utilities for the future, in- 
cluding the fixing of rates, is historically a legislative function, 
and a proceeding to determine and declare proper rates, though 
possessing many of the attributes of a trial in court, is a dele- 
gated legislative and administrative function.” The settlement 
of controversies arising out of the collection of the revenues, 
such as the making and equalization of assessments, determina- 
tion of dutiable values of imports, making of appraisals, etc., 
is an administrative function, because incidental to the collection 
of public revenues, which belongs to the executive department.” 
The admission and exclusion of aliens is historically a political 
matter, confided to the executive, hence determinations of law 
and fact in the admission, exclusion or deportation of aliens can 
properly be vested in administrative officers alone.“ Quasi- 
judicial power may therefore be defined as the power to perform 
acts administrative in character, but requiring incidentally the 
trial and determination of questions of law and fact.” The test 
of administrative or judicial character is whether the power. or 
act in question is reasonably necessary or incidental to the proper 
carrying out of an executive or judicial function. 





51 Ex Parte Dickey, 204 Fed. 322 (D. Me., 1913). 

52 People v. Colo. Title & Trust Co., 65 Colo. 472, 178 Pac. 6 (1918) ; Comm. 
v. N. H. & H. Co., 43 Conn. 351 (1870). 

53 Murray’s Lessee v. Hoboken Land & Imp. Co., 18 How. (U. S.) 272 (1855). 

54 Lem Moon Sing v. United States, 158 U. S. 538 (1895); Fong Yue Ting 
v. United States, 149 U. S. 698 (1893). 

55 Murray’s Lessee v. Hoboken Land & Imp. Co., 18 How. (U. S.) 272 
(1855); State v. Chittenden, 127 Wis. 468, 107 N. W. 500 (1906); Hoyt v. 
Hughes County, 32 S. D. 117, 142 N. W. 471 (1913) ; Witter v. Cook Co. Commrs., 
256 Ill. 616, 100 N. E. 148 (1912); State v. Pub. Service Comm., 94 Wash. 274, 
162 Pac. 523 (1917). In Hoyt v. Hughes, supra the term “ quasi-judicial” is 
defined as “acts of public boards and municipal officers as the result of investiga- 
tion and rational judgment, based upon evidentiary facts in a matter within the 
discretionary powers of the board or officers.” 
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Had this test been followed, certain difficulties, as for instance 
those appertaining to the removal of public officers, would have 
been avoided. At the best, this situation is complicated. Im- 
peachment is usually classed as a judicial proceeding in our 
constitutions, though performed in a legislative body. The 
power of removal of inferior executive officers, as usually vested 
in the governor, is administrative.° ‘The power to remove for 
cause, it is sometimes held, can only be vested in the courts, 
as it involves a judicial trial,’ although there is no real difference 
between removing for cause and removing for any other reason. 
Misfeasance in office can, however, be made a penal offense,™ 
punishable by forfeiture of office, and on this theory jurisdiction 
of a proceeding to remove a public officer can be vested in the 
courts. The proper view, except for cases of impeachment and ~ 
suits for removal from office on the ground of misfeasance, should 
be that the selection, discipline and discharge of inferior public 
officers or employees, whether for cause or not, belongs to the 
department in which such persons perform service, as a necessary 
incident to the independence and effectiveness of such depart- 
ment. Except for civil service regulations, each public officer 
should have power to control his own subordinates to the same 
extent as if he were engaged in a private business. The power 
to remove is not peculiar(to)any particular department, but 
should be common to all. ~ 

It is still necessary to determine whether a particular function 
is administrative or judicial. Difficulty here occurs mainly in 
the analysis of newer offices, as {older administrative tribunals 
have long since been classified, usually upon historical rather 
than upon logical grounds. Where a particular body has not, 
as a matter of history, been definitely attached to any of the 
thtee great departments, recourse must be had to logical 
differentiations. 

Standard definitions of the judicial function do not greatly 
help. The following are quoted: 





56 McMaster v. Herald, 56 Kan. 231, 42 Pac. 697 (1805); Gibbs v. Board of 
Aldermen, 99 Ky. 490, 36 S. W. 524 (1896); State v. Wells, 210 Mo. 601, 109 
S. W. 758 (1908); Fuller v. Ellis, 98 Mich. 96, 57 N. W. 33 (1803); State v. 
Wilson, 121 N. C. 425, 28 S. E. 554 (1897). 

57 Christy v. City of Kingfisher, 13 Okl. 585, 76 Pac. 135 (1904). 
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“ To adjudicate upon, and protect the rights and interests of individual 
citizens, and to that end to construe and apply the laws, is the peculiar 
province of the judicial department.” °* 
“To declare the law and define the rights of the parties under it.” °° 
“ |... what shall be adjudged or decreed between the parties and 
with which is the right of the case, is judicial action, by hearing and 
determining it.” ®° 
“The administration of justice, properly so called, involves two 
parties, the party plaintiff and the party defendant, a wrong com- 
plained of by the former as done by the latter, and a remedy 7” way 
of redress or punishment, applied to such wrong.” * 


Such definitions are inapplicable to the question here pre- 
sented. Administrative tribunals both exercise the power to 
“hear and determine ” and also “ construe and apply the laws ” 
in proper cases. Neither does a true judicial function neces- 
sarily involve.two parties. Courts hear many ex parte matters 
such as the adjudication of titles under the Torrens Act,” pro- 
bate proceedings, proceedings in rem, proceedings to establish 
a right or status, etc. 

A simpler statement is that where the function of the body 
is primarily regulatory, and the power to hear and determine 
controversies is merely incidental to a regulatory duty, the func- 
tion is administrative. Where, however, the duty is primarily 
to decide questions of legal rights between private parties, such 
decision being the primary object and not merely incidental to 
regulation, the function is judicial. 

A true regulatory or administrative function involves the 
following elements: 

(1) The making of rules for the future (delegated legislative 
power). 

(2) The interpretation and application of these rules in 
particular cases. 

(3) The decision of controversies arising under them (quasi- 
judicial function). 

(4) The determination and effectuation of policies. 





58 CooLey, ConsTITUTIONAL LIMITATIONS, 132. - 

59 Frasher v. Rader, 124 Cal. 132, 56 Pac. 707 (1899). 

60 Rhode Island v. Massachusetts, 12 Pet. (U. S.) 657, 718 (1838). 

61 SaLMOND, First PRINCIPLES OF JURISPRUDENCE, 75. 

62 Title Restoration Cp. v. Kerrigan, 150 Cal. 289, 88 Pac. 356 (1906); 
Robinson v. Kerrigan, 151 Cal. 40, 90 Pac. 129 (1907). 
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(5) A responsibility for the successful administration of the 
system of laws which it is its duty to administer, and a right of 
initiative to take necessary steps to secure such success. 

The last item is particularly important. The Interstate Com- 
merce Commission, and state railroad and public utility boards 
are responsible to their constituents for the protection of shippers 
and consumers and the advancement of the commercial interests 
of the country. They do more than judicially and impartially 
apply the law as they find it to a controversy between private 
parties; they are charged with the carrying out of definite policies 
involving discretion and the formulation of subordinate policies 
to effectuate the purpose of the laws which they administer. 
The courts, on the other hand, take the law as they find it with- 
out any particular obligation to accomplish a particular public 
purpose or secure a certain result. Administrative bodies are 
policy-determining and policy-effectuating bodies, while the 
courts merely construe and apply the laws. 

This is evidenced by the various examining and licensing 
boards. Such boards set standards to be followed by members 
of the occupation licensed, exercise an initiative in checking 
abuses, and endeavor to hold persons subject to their jurisdic- 
tion to conduct in the public interest. A court, if called upon 
to license the same person to practise the same profession, would 
only “declare the right” of a certain individual to a license. 
It would undertake no initiative or responsibility for the raising 
of standards of the occupation and would not undertake to 
correct abuses on its own motion. 

In determining whether a given body is exercising an adminis- 
trative function, the following factors, some illogical and dis- 
cordant, must be considered: 

(1) Classification upon historical grounds and historical rela- 
tionships, where possible, will take precedence over a logical 
analysis of the function of the body. 

(2) It is not necessary that all functions or powers be classi- 
fied as executive, legislative or judicial. Some are not capable 
of such classification, and can be enjoyed equally by all the 
departments.” 


63 Western Union Tel. Co. v. Myatt, 98 Fed. 335 (Circ. Ct., D. Kan., 1899) ; 
State v. Bates, 96 Minn. 110, 104 N. W. 709 (1905). 
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(3) Some powers may be at times vested in one department 
and at other times in another department or both at the will of 
the legislature. For instance, the power to remove an executive 
officer may be placed in the governor as an administrative. func- 
tion, or such officer may be removable by a suit in court for 
misfeasance in office.°“* The determination of election contests 
may be placed in any of the three departments.** The power to 
admit or exclude aliens from the United States may be vested 
in the political department, or Congress may, in its discretion, 
call in the aid of the courts and provide for deportation after 
judicial trial. 

(4) A certain amount of overlapping of the departments is 
inevitable and permissible, if government is to be efficient. In 
a number of decisions a reasonable overlapping or blending of 
functions has been expressly permitted.” 

(5) A present tendency of judicial construction is to modify 
the ancient doctrine of separation of powers wherever reasonably 
possible. In Georgia the doctrine is held applicable only to 
state officers and not to municipal and local officers.°° (The 
doctrine of separation of powers is logically inapplicable to 
poundmasters.) In Minnesota the doctrine is limited to such 
duties and functions as are assigned by the constitution itself 
to the different departments; all other powers can be assigned 
by the legislature at will.°° And in other states, the doctrine 
of delegation of legislative powers has been extended to cover a 
number of cases in which controversies are heard and determined 
by administrative tribunals, including some matters usually con- 
sidered judicial or quasi-judicial in character. For instance, 
where a statute quite definitely lays down the circumstances 
under which recovery may be had and the measure of recovery, 
as a schedule of benefits under a workmen’s compensation act, 





64 State v. Frazier, 39 N. D. 430, 167 N. W. 510 (10918). 

65 Toncray v. Budge, 14 Idaho, 621, 95 Pac. 26 (1908) ; Allen v. Burrow, 69 
Kan. 812, 77 Pac. 555 (1904). 

66 Fong Yue Ting v. United States, 149 U. S. 698 (1893). 

87 People v. Peoria & P. U. Ry. Co., 273 Ill. 440, 113 N. E. 68 (1916) ; Hunter 
v. Colfax Consol. Coal Co., 175 Iowa, 245, 154 N. W. 1037 (1916); Allen v. 
Burrow, 69 Kan. 812, 77 Pac. 555 (1904); Nash v. City of Glen Elder, 81 Kan. 
446, 106 Pac. 292 (1910); Jn re Willow Creek, 74 Ore. 592, 144 Pac. 505 (1915). 

68 Ford v. Brunswick, 134 Ga. 820, 68 S. E. 733 (1910). 

69 State v. Bates, 96 Minn, 110, 104 N. W. 709 (1905). 
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it is held that the law itself applies the remedy, and delegates 
legislative power to the board or commission to apply the law to 
the facts of the particular case."? This view may be sustainable 
in cases like those presented by the Federal Trade Commission,” 
where the body in question is making rules for the future and 
applying the general legislative standard to particular practices, 
but to apply it to cases like workmen’s compensation acts, in 
which the primary act is the determination that a past liability 
has accrued, is unwarranted. 

The only way out of the confusion illustrated by the fore- 
going cases, is to recognize the fact that the doctrine of separa- 
tion of powers in its extreme form is not applicable to modern 
government. There are many cases in which a mingling or 
blending of the powers of two or more of the three departments 
is justifiable and proper and such should be frankly permitted, 
rather than to force the courts to sustain the validity of such 
bodies upon artificial or strained reasoning. Railroad and public 
utility boards, for instance, as a matter of governmental efficiency 
require possession of the rule-making function (7.e., the exercise 
of delegated legislative powers), and the power to hear and de- 
termine controversies arising under their rules or the laws which 
_ they administer, as well as the right of initiative in undertaking 
the regulation of public utilities. Such mingling of powers should 
be frankly recognized and sanctioned. 

Warren H. Pillsbury. 
San Francisco, CALIFORNIA. 


(To be concluded.) 





70 Grand Trunk & Western Ry. Co. v. Industrial Comm., 291 Ill. 167, 125 
N. E. 748 (1920) ; Hunter v. Colfax Consol. Coal Co., 175 Iowa, 245, 154 N. W. 
1037 (1916); Borgnis v. Falk Co., 147 Wis. 327, 133 N. W. 209 (1911). 

71 Sears, Roebuck & Co. v. Federal Trade Comm., 258 Fed. 307 (7th Circ., 
1919). 
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THE LONG AND SHORT HAUL CLAUSE SINCE 1910.* 


HE Transportation Act, 1920, amended the Long and 
Short Haul Clause of the Interstate Commerce Act in 
three particulars :* 


“The Commission shall not permit the establishment of any charge 
to or from the more distant point that is not reasonably compensatory 
for the service performed; and if a circuitous rail line or route is, 
because of such circuity, granted authority to meet the charges of a 
more direct line or route to or from competitive points and to main- 
tain higher charges to or from intermediate points on its line, the 
authority shall not include intermediate points as to which the haul 
of the petitioning line or route is not longer than that of the direct 
line or route between the competitive points; and no such authoriza- 
tion shall be granted on account of merely potential water competition 
not actually in existence.” 


The requirements of these rules in large degree carry into the 
Act principles of interpretation already developed by the Com- 
mission. Placed in the Act they are most important because 
of limiting the flexibility of future interpretation and thus 
circumscribing the independent exercise of discretion by the 
Commission. But they are concerned rather with details than 
with underlying economic issues. With the latter the amend- 
ment of 1910 had been concerned. The Fourth Section of the 
Interstate Commerce Act was then amended to prohibit charging 
or receiving “any greater compensation in the aggregate for 
the transportation of passengers or like kind of property for a 
shorter than for a longer distance over the same line or route 
in the same direction, the shorter being included within the 





* The recent volume, Ramroaps: Rates, Service, MANAGEMENT, by the 
present writer and Mr. Kenneth F. Burgess (The Macmillan Company, 1923), 
in Chapter XI, “The Long and Short Haul Principle,” utilizes some of the 
material here presented. That volume also considers, with explanatory maps 
and diagrams, the other rate-making principles referred to in this article: the 
equalization principle, the distance principle and the group rate principle. — Ep. 

1 This language appeared in the original draft (Sec. 37) of the Cummins 
Bill, and was carried into the Transportation Act, 1920 as passed, § 406, 41 STAT. 
AT L. 480, § 4. 





THE LONG AND SHORT HAUL CLAUSE SINCE 1910 427 


longer distance,” unless “ Fourth Section Relief” (permission 
to depart from the rule) was first secured from the Commission 
upon application by the carrier. Previously, the law had not 
required the carrier to apply for permission to deviate from 
the rule unless conditions were “substantially similar.”* It 
might act upon its own initiative, subject to sustaining the 
burden of proof necessary to justify its conduct. To 1910, 
therefore, the principal inquiry did not look to the economic 
justification of the departure from the rule, but only to the 
existence of similar or dissimilar conditions. This had soon 
been confined to inquiry into the nature and existence of 
competitive influences.® 

In 1910, all this was changed. The carriers might no longer, 
upon their own initiative, and before determination by the 
Commission, upon proper application, deviate from the long 
and short haul rule.* But they returned to the attack, insisting 
that any existence of competition at the farther point created a 
“special case,” and that the Commission’s task was solely that 
of determining the existence of competition. Let that fact be 
established, and permission to deviate from the rule must be 
granted automatically; not established, the permission must be 
denied. So far as progress in controlling long and short haul 
violations was concerned, were this contention upheld, there 
need have been no amendment of r910. Small wonder then that 
the Commission refused to accede:° 





2 The original Senate Bill (Cullom Act) did not contain this qualifying 
phrase; it was placed in the act in the Senate, according to. Senator Cullom. 
Senate (Elkins) Committee Hearings, p. 1108. The new (1910) and old Section 
Four are reproduced in parallel columns, R. R. Com. of Nev. v. S. P. Co., 21 
I. C. C. 320, 332 (zoz1). 

3 Re Louisville & Nashville Petition, 1 I. C. C. 31 62 (1887); I. C. C. v. Ala. 
Midland Ry. Co., 168 U. S. 144 (1807). 

4 Rates on Boots and Shoes, 31 I. C. C. 154, 157 (1014). The Amendment of 
1910 was not due to pressing recommendations by the Commission, either in the 
Annual Reports, or before Congressional Committees. When, prior to the passage 
of the 1906 Amendment, the Commissioners were given opportunity to state 
their views, the long and short haul clause received scant mention: Senate (Elkins) 
Committee Hearings, Commissioner Knapp, p. 3293, Commissioner Clements, 
P. 3235; but see Spokane v. N. P. Ry. Co., 15 I. C. C. 376 (1909), and R. R. Com. 
of Nev. v. S. P. Co., 21 I. C. C. 320, 335 (1911). 

5 R. R. Com. of Nev. v. S. P. Co., 21 I. C. C. 320, 3390 (1911); Spokane v. 
N. P. Ry. Co., 21 I. C. C. 400, 410, 414 (1911); Traffic between Portland and 
San Francisco, 22 I. C. C. 366, 372 (1912). 
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“ Congress has undertaken to specify distinctly one practice which 
it wishes especially to destroy and charges this Commission not to 
permit it to obtain unless such discrimination, such preference, such 
practice may be shown not to be a discrimination that is unjust, a 
preference that is undue, or a practice that is unreasonable.” 


The carriers’ challenge of this holding, upheld by the Commerce 
Court,° was denied by the Supreme Court.’ The case for 
departure from the rule was no longer to be complete with the 
mere demonstration of the existence of competition at the long 
haul point.® 

Two distinct problems are thus disclosed: (1) the determina- 
tion of the adequacy of the competition advanced as the basis 
of Fourth Section relief; (2) the determination of the extent of 
the relief to be allowed. In handling these problems, the Inter- 
state Commerce Commission has, necessarily, developed funda- 
mental principles of rate making. With these the subsequent 
discussion is concerned. 


CoMPETITION: THE Basis oF DEPARTURE FROM THE RULE 


A. INTRODUCTION 


Competition, as a factor in rate making, consists of those 
forces effective through the striving for traffic by alternate 
routes, which operate upon rates, rather than upon service.° 
When the volume of business is sufficient to support a desire to 
participate in its movement, the alternate routes must meet the 
lowest rate set by any existing route providing standard service, 





6 A. T.& S. F. Ry. Co. v. United States, 191 Fed. 856 (1911). 

7 Intermountain Rate Cases, 234 U. S. 476, 486, 492-4 (1914). 

8 “Tf, upon the other hand, the applicant for relief does control the long- 
distance rate, if that carrier can determine what effect shall be given to com- 
petitive conditions which are supposed to justify the reduction at the farther 
point, then this Commission may also determine whether carrier is justified in 
giving to those competitive conditions the effect which it does— may determine 
the effect which such conditions might properly have, and may fix the extent 
to which those conditions shall be given effect.” Bluefield v. N. & W. Ry. Co., 
92 FT. C.-C. :s10, 531. (z079). 

® “To compete is to strive for something which another is actively seeking 
and wishes to gain.” United States v. U. P. R. R. Co., 226 U. S. 61, 62, 87 
(1912). 
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or must equalize by superior service any rate differentials. 
When the service is the same, or the disadvantages have been 
thus equalized, all carriers are in position to take the business 
on equal terms. All participate in agreeing upon the rates; no 
one “controls.” It is when one competitor, or one class of 
competitors is free to cut the rates, and the others are not in 
position to follow these cuts, that the rates for the latter are 
“controlled.” *° To justify departure from the long and short 
haul rule, the competitive force must set a level of rates at 
competitive points below that which the carrier petitioning for 
Fourth Section relief would otherwise establish as “ reasonable.” 
This desire to depress long haul rates while holding up inter- 
mediate charges arises from the fact that, out of the sum total 
of operations, the railroad must be made to pay. It is good 
business to take traffic at rates making a minimum contribution 
above “out of pocket” expense rather than to lose the traffic 
to a competitor, whether the latter be a rail route, a water route, 
or a rail and water line.** Intermediate rates cannot be graded 





10 Thus competition, in relation to the long and short haul problem, requires 
recognition of another and fundamental rule of rate making: service being the 
same, rates must equalize over alternate routes. If service on one route is 
“standard,” but less adequate by another, differentials must be established to 
secure for each competitor its “fair share” of the business. If, however, the 
differentials in favor of a water line, or a rail and water line, merely compensate 
for any disadvantages in effecting delivery, or in picking up freight — due to the 
ability of the railroad to “spot” cars at private sidings—the competition of 
such alternate routes cannot be controlling. The net result will be participation 
upon an equal basis. When service conditions are substantially the same (or 
when the difference in service conditions is exactly — or as exactly as may be — 
measured by the differential) no one of several carriers can be at a disadvantage. 
Each is in position to exercise an active influence upon the determination of the 
through rates. 

See Lebanon Com’l Club v. L. & N. R. R. Co., 25 I. C. C. 277 (1012); 35 
I. C. C. 204 (1915); Iowa v. Wabash Ry. Co., 46 I. C. C. 703, 7089 (1917); 
Spokane Lbr. Co. v. G. N. Ry. Co., 48 I. C. C. 627, 633 (1918) ; Memphis-South- 
western Investigation, 55 I. C. C. 515, 572 (1919). 

All-rail Fourth Section violations, arising because of switching absorptions 
from competitive and not from non-competitive stations, have been permitted to 
continue, “in view of the fact that much benefit and little complaint results.” 
See the discussion at length, 25th (1911) ANnNuat Report, I. C. C., p. 25, Con- 
ference Ruling 304 d; and Sheldon Axle Co. v. L. V. R. R. Co., 53 I. C. C. 43, 
44 (1919). 

11 For a complication arising from motor truck competition, see Coal from 
Anthracite Regions, 28 I. C. C. 235, 236 (1913); from “cross country” com- 
petition, Lumber Rates from the South, 25 I. C. C. 50, 56 (1912), and Lebanon 
Com’l Club v. L. & N. R. R. Co., 35 I. C. C. 204 (1915). 





430 HARVARD LAW REVIEW 


back or blanketed, if greater contributions above “out of 
pocket” expenses are needed to make profitable the railroad 
operations as a whole.” Briefly stated, this is the economic 
argument for permitting departure from the rule of the Fourth 
Section. 

The alternate routes of largest importance in the long and 
short haul problem are those of circuitous rail lines, or of water 
lines. The competition of the circuitous rail line arises from 
the desire to use more intensively a railroad permanent way, 
whether the entire line be under the control of a single carrier, 
which desires to hold the traffic for the long haul,’* or whether 
a joint route, available with the development of a cross line, or 
lateral extension.’* In either case, added traffic has meant the 
piling of more business on the line on a basis profitable so long 
as increasing returns accrued, and the line was not choked with 
traffic — not a likely result in view of the usual service dis- 
ability of the long line. 





12 “ Until a carrier could demonstrate that its property was being confiscated 
by the enactment of a hard and fast long-and-short haul clause it could not be 
heard to complain against the enactment of such a law.” R. R. Com. of Nev. v. 
S. P. Co., 21 I. C. C. 329, 340 (1911). See Fourth Section Violations in the 
Southeast, 32 I. C. C. 61, 74-81 (1914), discussion of the short lines; Ohio River 
Case, 38 I. C. C. 411, 426-7 (1916); Bituminous Coal to Mississippi Valley, 39 
I. C. C. 378, 385 (1916). 

13 See Blakely Southern R. R. Co. v. A. C. L. R. R. Co. 26 I. C. C. 344 
(1913); Mfrs. Assn. v. C. R. R. of N. J., 30 I. C. C. 396 (1914). Ogden Gate- 
way Case, 35 I. C. C. 131 (1915); Kentucky Lbr. Co. v. St. L-S. F. Ry. Co. 
51 I. C. C. 203 (1918). A most interesting case is Garstens v. O. S. L. R. R. Co., 
17 I. C. C. 324, 326 (1909), in which the Oregon Short Line was moving cattle 
from points on its Butte branch, south to the main line at Pocatello. The haul 
to the connection with the Northern Pacific near Butte would have “short 
hauled” the O. S. L. Other instances of “ zig-zag” long lines appear in Ulric 
& Williams v. L. S. & M. S. Ry. Co., 9 I. C. C. 405 (1903), the Hillsdale Ice 
Case, and in Johnston v. A., T. & S. F. Ry. Co., 51 I. C. C. 356 (1918); of 
proposed routes around three sides of a square, in the Chicago & Eastern Illinois 
application described in the 11th (1896) Annuat Report, I. C. C., 102, and in 
New Orleans Cotton Exchange v. L. & N. R. R Co., 46 I. C. C. 712, 715 (1917). 

14 For examples, see Fourth Section Violations in the Southeast, 30 I. C. C. 
153 (1914); 32 I. C. C. 61 (1914) ; Ohio River Case, 38 I. C. C. 411 (1916) ; and 
Lookout Paint Co. v. T., A. & G. R. R. Co., 49 I. C. C. 40 (1918). 
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B. THe CoMPETITION OF Ratt CARRIERS 


In view of the recognized participation of all rail carriers in 
the publication of equal or equivalent rates between competitive 
points, can there be circumstances under which a part of the 
carriers may be said to control the competitive rate, so that the 
others have no alternative save to accept that rate or to retire 
from the business? It is entirely clear that application for 
relief can hardly be supported by a claim that the long haul 
rates are controlled, if the roundabout line itself forces the cut 
which the short line seeks to meet. In most cases the business 
sense of the traffic manager — quite aside from his now usual 
willingness to play the game with his competitors — would tell 
him to take the tonnage attracted at the rates set by the short 
line. Especially will this be the case if the general rate struc- 
ture is based upon a governing mileage scale. The general rule 
of the Commission that the short line “ rules ” the rate is sound.*® 

The practical problem then emerges of fixing upon a measure 
of circuity to be used in determining whether or not Fourth 
Section relief shall be extended. The Commission soon found 


it necessary to adopt a minimum mileage relationship, not 
expressed in a formal rule to be rigidly adhered to, but, in 
practice, of almost general application. Permission to depart 
from the rule is usually granted only to a line the length of 
which is at least 115 per cent of the short line distance between 
the competitive points.*® This figure of 15 per cent marking the 





15 Stewart-Greer Lbr. Co. v. St. L., I. M. & S. Ry. Co., 29 I. C. C. 120, 122 
(1914). 

16 Typical cases are: Marshalltown Buggy Co. v. Wabash R. R. Co., 39 
I. C. C. 633 (1915) (113%); and Richmond Com’! Club v. L. & N. R. R. Co., 
40 I. C. C. 451, 452 (1916) (110%). A mere showing of circuity to the extent 
of 115% does not insure granting of the Fourth Section Application; the long 
haul rate must be less than a reasonable rate for the long haul distance, Richmond 
Oil Co. v. A. C. L. R. R. Co., 50 I. C. C. 213 (1918). The distances from 
Baltimore to Richmond were, via the Richmond, Fredericksburg & Potomac, 
156 miles; via the Chesapeake & Ohio, 210 miles—134 per cent. It was held 
that the C. & O. must carry the Richmond rate as a maximum if it desired to 
participate in the traffic. In McCaull-Dinsmore Co. v. G. N. Ry. Co., 38 I. C. C. 
297, 298, (1916) the request of the C., B. & Q., operating a route 124 per cent 
of the short line distance, for permission to charge lower rates to St. Joseph, 
Missouri, from St. Paul than from Sioux Center, Iowa, was denied. 
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line of cleavage between those carriers required to conform to 
this rule, and those granted permission to carry higher inter- 
mediate rates was originally developed by the Commission in 
passing upon a passenger fare case.’ Its application is usual, 
though not universal: “ generally speaking, relief will be granted 
where the distance via the indirect line or route is more than 
15 per cent greater than the distance via the direct line or 
route.” ** 

Two important classes of exceptions to the 15 per cent rule 
do occur: exceptions based upon the necessity to consider a 
rate structure as a whole, and the necessity to recognize the 
interest of the individual carrier in handling traffic on its own 
line for its own advantage. Usually the two issues merge. 

The group system of rate making received early approval from 
the Commission:*® it makes for simplicity in rate publication; it 
broadens the competitive field; it recognizes the mutual interests 
of competing carriers and the business men served. Let the 
group rates be “reasonable” and the competitive adjustment 
not otherwise unduly discriminatory, and the Commission has 
always been hesitant to disrupt the established structure solely 
because of Fourth Section violations. The logical conclusion 





17 25th (1911) ANNUAL Report, I. C. C., 21; Im re Rates on Salt, 24 I. C. C., 
(1912). 

18 Oklahoma Cottonseed Crushers Assn. v. M., K. & T. Ry Co. 39 
I. C. C. 497, 512 (1916) ; in Cohen-Schwartz v. M. L. & T. R. R. Co., 59 I. C. C. 
202, 203 (1920), it was said: “ Defendants contend that theirs is not the rate 
making line from the point involved, that they meet rates made by competing 
carriers and that their route is circuitous. The evidence shows that the dis- 
tance over the route of movement herein is less than 15% greater than that 
over the route of the competing carriers, and is therefore not sufficiently cir- 
cuitous to warrant fourth section relief.” 

19 Howell v. N. Y., L. E. & W. R. R. Co., 2 I. C. C. 272, 288 (1888); Rend 
v. C. & N. W. Ry. Co., 2 I. C. C. 540 (1889); Lippman v. I. C. R. R. Co. 
2 I. C. C. 584, 586 (1888) ; Coxe Bros. v. L. V. R. R. Co., 4 I. C. C. 535, 586. 
More recent and typical cases are: Kaufman Com’! Club v. T. & N. O. R. R. 
Co., 31 I. C. C. 167 (1914); The Illinois Coal Cases, 32 I. C. C. 659 (1915); 
Midcontinent Oil Rates, 36 I. C. C. 10g (1015); Sheboygan Assn. of Com. 
v. C. & N. W. Ry. Co., 55 I. C. C. 140 (1919). Especially do the cases 
involving the Ohio-West Virginia Pennsylvania coal rate structure illustrate the 
governing principles, Hitchman Coal Co. v. B. & O. R. R. Co., 16 I. C. C. 
512 (1909); In re Advances, Transportation of Coal, 22 I. C. C. 604 (1912); 
Bituminous Coal to C. F. A. Territory, 46 I. C. C. 66 (1917); Lake Cargo 
Coal Rates, 46 I. C. C. 159 (1917); and the group rate maps between pp. 158 
and 159, and 160 and 161. 
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in the case of an established rate structure of this character — 
the result of years of struggle, negotiation, and compromise — 
is to permit the carriers to depart from the rule. This, indeed, 
is a “special case” — “in essence, the case of a circuitous 
route.” *° 

In the South, the problem is complicated by the presence of 
a number of short lines, always in precarious financial condition. 
They are dependent upon their connections (who on parts of 
their traffic are their competitors) for participation in long haul 
business, and their location is frequently at right angles to the 
main flow of traffic. They must squeeze every possible cent out 
of the traffic secured, and, since their freight density is light, 
every additional movement of business is of extreme importance. 
Most of them had been in and out of the receiver’s hands, or had 
operated at a deficit even before the critical period of the war 
and afterwards.** Other lines, occupying similarly strategic 
position, have been saved from bankruptcy only by their alliance 
with stronger systems.” 





20 Lumber Rates from the South, 25 I. C. C. 50, 51 (1912). The same 
strategic situation is involved in Iowa State Board v. A. E. R. R. Co., 28 
I. C. C. 193, 201 (1913), and in Proportional Class Rates to Iowa, 34 I. C. C. 
278 (1915); and see Fourth Section Violations in the Southeast, Supplemental 
Case, 32 I. C. C. 61, 71, 72, 73, 80, 82 (1914) and Lumber Rates from Helena, 
41 I. C. C. 565, 579 (1916). An earlier illustration, involving rates from 
Oswego and Syracuse, N. Y., via the D. L. & W., and Binghamton, is dis- 
cussed in the 11th (1897) Annuat Report, I. C. C., p. 103. 

21 The short lines are listed, Fourth Section Violations in the Southeast, 
32 I. C. C. 61, 74-81 (1916); see also New Orleans Cotton Exchange v. L. & 
N. R. R. Co., 46 I. C. C. 712, 749 (1917). 

Lumber Rates from the South, 25 I. C. C. 50, 56 (1912) ; Murfreesboro Board 
of Trade v. L. & N. R. R. Co., 73 I. C. C. 228 (1922). See also Fourth Sec- 
tion Violations in the Southeast, 32 I. C. C. 61, 84 (1914), and New Orleans 
Cotton Exchange v. L. & N. R. R: Co., 46 I. C. C. 712, 749, 750 (1917); 49 
I. C. C. 271, 284 (1918). 

Compare the situation of the Lexington district of the Chesapeake & Ohio, 
Rates, C. F. A. Ty. and C. & O. Ry., 47 I. C. C. 576 (1917); of the Alabama 
& Vicksburg, Rates on Grain, 33 I. C. C. 613, 620 (10915); of the Southern 
(Memphis-Chattanooga line), New Orleans Cotton Exchange v. L. & N. R. R. 
Co., 49 I. C. C. 271, 278 (1918); and of the Georgia & Florida, New Orleans 
Cotton Exchange v. L. & N. R. R. Co., 46 I. C. C. 712, 749-750 (1917). 

22 Oriental Textile Mills v. A. & V. Ry. Co. 48 I. C. C. 31, 30 
(1917) ; Ohio River Case, 38 I. C. C. 411, 426, 427 (1916). Thus it was said of 
the Louisville, Henderson & St. Louis: “Its entire rate adjustment is built up 
around Louisville, Owensboro, Henderson and Evansville, and if it is compelled 
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C. THe COMPETITION OF WATER LINES 


The stand of the Commission that only active competition by 
water may be recognized for Fourth Section relief anticipated 
the passage of the Transportation Act, 1920, by only a few 
months. It constituted a reversal of opinion.**® Potential water 
competition had more than once been advanced by the railroads 
without challenge by the Commission, as a basis for permitting 
departure from the long and short haul rule.** In the general 





to observe the rates applying to and from these points as maxima to and 
from its intermediate stations, the necessary result will be . . . a reduction in 
its total revenue so great as to make it doubtful whether it could earn operat- 
ing expenses.” See Bituminous Coal to Mississippi Valley, 39 I. C. C. 378, 
386 (1916) ; and New Orleans Cotton Exchange v. L. & N. R. R. Co., 46 I. C. C. 
712 (1917); 49 I. C. C. 271, 278 (1918). 

28 Meridian Tr. Bur. v. Dir. Gen., 57 I. C. C. 107, 110 (1920). But the 
Commission was not merely anticipating a change in the law. A growing 
attitude of skepticism toward: permitting departures because of potential water 
competition can be traced in the I. C. C. opinions. When the alternative water 
route was so circuitous that no traffic would move in competition with the 
rail carrier, the competition was held to be too improbable to warrant serious 
consideration; Cullman v. L. & N. R. R. Co., 33 I. C. C. 634 (1015); New 
Orleans Cotton Exchange v. L. & N. R. R. Co. 46 I. C. C. 712, 745 (10917). 
Earlier, depressed Shreveport rates had been refused approval because of the 
disappearance of water competition on the Red River. Rates between Shreve- 
port and Texarkana, 32 I. C. C. 180, 182 (1914). Commissioner Harlan saw 
the drift in 1917. The majority of the Commission had held that the with- 
drawal of tonnage from coast-to-coast business had removed active water 
competition and had required a readjustment of transcontinental commodity 
rates. Commissioner Harlan dissented: ‘Case after case may be cited from 
the reported decisions of the Commission where actual water competition had 
altogether ceased and the continuance of such rate relationships was nevertheless 
sanctioned and approved because of the potential competition growing out of 
the availability of an open water route. This principle is here set aside, as 
I read the majority report . . . ” Transcontinental Rates, 46 I. C. C. 236, 
280 (1917); and see the discussion of potential water competition at p. 246 of 
the majority opinion; and that of the “degree” of potentiality, Santa Rosa 
v. S. P. Co., 29 I. C. C. 65, 68 (1914). 

24 As late as June 25, 1918, the Commission said: “There is potential 
competition, and its depressing effect upon rates has been repeatedly recognized 
by the Commission. The evidence unquestionably supports the defendant’s 
view that higher rates from Vicksburg to Ohio and Mississippi River crossings 
and points in central freight association territory than at present maintained 
would tend to drive the lumber traffic to the water routes.” Pelican Lbr. 
Co. v. V., S. & P. Ry. Co., 50 I. C. C. 540, 541 (1918). The Commission 
even proceeds to discuss “the degree of potentiality” at Mound, La., as 
compared with Vicksburg. 
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Southern readjustment, required by the comprehensive opinion, 
Fourth Section Violations in the Southeast, potential competi- 
tion — competition which would be brought out by a level of 
rates higher than that in existence — was recognized as a force 
holding down the rates at river landings, justifying depressed 
rates at those points.” But, in the Memphis-Southwestern case 
(December 2, 1919), it was held that, unless the active water 
competition was sufficient in amount to warrant a holding that 
the water carrier, and not the railroad controlled the fixing of 
the rates, no Fourth Section relief could be granted. In the 
Murfreesboro case, decided the next week, it was held that as 
the Cumberland River competition to Nashville was “ almost 
entirely potential,” no compelling competition justified lower 
rates at Nashville than at intermediate points.*® There was 
nothing in the record of the case to indicate that the water 
route was used for the transportation of freight from competitive 
points in appreciable quantities. 

Whether or not traffic may move by water sufficiently to influ- 
ence the railroad rate level depends both upon the amount of the 
total traffic, and the character of the commodity. The volume 
of traffic is especially important if the commodity, although 





25 Fourth Section Violations in the Southeast, 30 I. C. C. 153, 254, 283 
(1914). This approval was reiterated in Eastman v. So. R. R. Co., 38 I. C. C. 
672, 673 (1916): “ The competition of water carriers on the Altamoha and Ocmul- 
gee ... rivers is not at present active. But it is potential, and operates to 
restrain the rail carriers from increasing the rates to Hawkinsville to the level 
of the rates to intermediate points.” This was the doctrine expressed in Monroe 
Progressive League v. St. L. I. M. & S. Ry. Co., 15 I. C. C. 534, 539 (1909), 
and Hattiesburg v. A. G. S. R. R. Co., 16 I. C. C. 534 (1909). 

In the Southeastern Case, Fourth Section relief had not been extended to 
Albany although a regular boat service had been maintained for many years. 
The service, however, was only for small boats of light craft and small tonnage. 
The trade center competition with Americus, Cordele, Dawson, Eufaula and 
Columbus constituted the competitive basis for depressed rates at Albany. 
30 I. C. C. 153, 2609, 280, 291 (1914). 

26 Murfreesboro Bd. of Tr. v. L. & N. R. R. Co., 55 I. C. C. 648, 655 
(1919), the intermediate points complaining being Murfreesboro, Columbia, 
Dickson, Gallatin, Lebanon, and Watertown. The effect of the Cumberland 
River competition upon Nashville rates had been considered many times by the 
Commission, the various conclusions reached not being “altogether harmonious ” 
—p. 654, and the cases there cited. The opinion of the Commission passing 
upon the proposed readjustment in accordance with the requirement in the 
Murfreesboro Case is Rates to and from Nashville, 61 I. C. C. 308 (1921). 
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suited by nature for water tranportation, requires a volume of 
business sufficient to warrant specialized equipment.”” Some 
commodities on the other hand are not suited to water carriage, 
or their movement by water is highly improbable. ** 

But the opinion in the Memphis-Southwestern investigation 
went further than had the previous holdings of the Commission. 
It denied the right to depart from the rule of the Fourth Section 
unless the water competition actually set the depressed long haul 
rates. If the railroad “held the umbrella,” the water line 
merely following its lead, setting rates on a differential basis 
barely compensating for disadvantages in service, the water com- 
petition, even though existent, was held to be non-controlling.” 





27 Thus, when the Commission found that lumber shipping towns located 
upon the Mississippi River moved no lumber by water, it declined to permit 
departure from the rule. Indiana Veneer & Lbr. Co. v. St. L., I. M. & S. Ry. 
Co., 37 I. C. C. 570, 581 (1915); Lumber Rates from Helena, 33 I. C. C. 297, 
299 (1915); Earle Cooperage Co. v. St. L., L. M. & S. Ry. Co., 53 I. C. C. 
295 (1919). When it was urged that coal rates to Hickman, Kentucky, should 
be depressed because of location on the river, although there had been no water 
borne movement of coal for many years, relief was likewise refused. Bitumi- 
nous Coal to Mississippi Valley, 39 I. C. C. 378, 391 (1916). On the other hand, 
when it was shown that there was an actual movement of coal by water from 
the Birmingham district to Slidell, La., on Lake Pontchartrain, relief, at first 
denied because of the lack of water competition, was subsequently granted. 
Ibid., 36 I. C. C. gor, 418 (1915); 39 I. C. C. 378, 389 (1916). The barge 
competition has, indeed, played an important part in the shaping of the Southern 
coal rate structure. Coal & Coke Rates in the Southeast, 35 I. C. C. 187 
(t915). The place of water transportation in the concentration of cotton was 
also demonstrated at length in the New Orleans Cotton Case. The units of 
shipment are small, require no specialized equipment for handling, and the 
hauls are short — traffic suitable for the light draft boats plying the Mississippi 
tributaries. Water competition must be reckoned with. New Orleans Cotton 
Exchange v. L. & N. R. R. Co., 46 I. C. C. 712, 719, 734 (1917), 49 I. C. C. 
271, 280 (1918). 

28 Sewer pipe is such a commodity, because of its susceptibility to breakage; 
Sewer Pipe from Jacksonville, 40 I. C. C. 568, 572 (1916). Cottonseed oil is 
another, because of the economy in handling in tank cars. In Brownsville Oil Co. 
v. C.,, R. I. & P. Ry. Co., 37 I. C. C. 503, 506 (1915), the Commission said: 
“That portion of the Louisville & Nashville’s Fourth Section Application 
No. 1952 involved which relates to rates on cottonseed oil, meal, hulls and 
cake will be denied, but that portion which relates to rates on cotton linters 
will be granted to the extent herein indicated . . . that competition (by water) 
is not at all probable for the commodities involved, except perhaps for linters,” 
citing Memphis Cotton Oil Co. v. I. C. Ry. Co., 17 I. C. C. (313). A third is 
highly perishable fruit or produce for which refrigeration and quick delivery 
are essential. Fruits from Florida, 43 I. C. C. 595, 604 (10917). 

29 This holding is clearly foreshadowed by the reasoning in Rates from New 
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The weakness of the claim that rail rates between St. Louis 
and New Orleans were water controlled was noted by the Com- 
mission in the original Southeastern Case in 1914; in 1919, even 
though there had been established a through barge line, the 
incidence of the water rates upon the level of rates was denied. 
The volume of water borne business was not sufficient to con- 
stitute a real force for holding down the rail rates. As a matter 
of policy, the rail carriers, notably the Illinois Central, had 
held down the long haul rail rates at river landings, controlling 
water competition by driving it out of existence, rather than by 
absorbing the water carrier.*° 


D. Market COMPETITION 


Market competition has been called a “ euphemism for rail- 
road policy.” ** But it is more than this. The individual traffic 
manager is concerned with developing and holding traffic. It is 
his interest and the interest of the business organization which 
his road serves that no competitive source of supply, or no com- 
petitive distributing center, secures “in” and “out” rate ad- 
justments which build up its business to the relative disadvantage 
of the territory or towns which his line serves. The business 


interests of the railroad and the territory tributary are inter- 





Orleans and Galveston, 44 I. C. C. 727, 734 (1917): “There is nothing to 
indicate that since that time (1900) the adjustment of these rates has not been 
entirely within the control of the rail lines.” 

30 The volume of business offered, and the unused capacity of the Illinois 
Central was such that this was the sounder business policy for the railroad 
management. On the Seaboard and Gulf, and on the Great Lakes, equally 
compelling circumstances directed a different policy. The boat lines were 
absorbed. The port to port business on the Atlantic Seaboard is especially 
suitable for the water carrier because it involves an exchange of manufactures 
for raw materials from principal producing areas, to and through principal 
business centers. Long hauls, a volume of high class business, and important 
terminals — these are the most favorable conditions for water competition. 
Boat lines not operating in connection with a rail carrier (and hence not required 
to publish their rates) have consistently participated in the port to port business, 
cutting the rates of the railroad owned rivals. On no other basis, indeed, could 
the rail lines have kept control of their boat lines; see Application, S. P. Co., 
in re Pacific Mail S. S. Co., 32 I. C. C. 690 (1915). Ocean S. S. Co. of 
Savannah, 37 I. C. C. 422 (10915); S. P. Co. Ownership, Atlantic Lines, 43 
I. C. C. 168 (1917). These are typical cases on the Panama Canal Act. 

31 R. R. Com. of Nev. v. S. P. Co., 21 I. C. C. 329, 367 (1011). 
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dependent. The competitive force necessarily operates through 
the agency of the carrier, working in its own interest to hold the 
business upon its rails. The result of this competition has been 
the creation of rate structures based upon equalizing and differ- 
ential adjustments, seeking to create rates which automatically 
allocate the traffic “fairly.” From the nature of the case, all 
interested carriers participate in establishing a general basis of 
rates, when the flow of traffic is between the same general terri- 
tories. No one line controls. Any one road, of course,-could, 
if it stood ready to accept the full consequences of its action 
(and if the Commission permitted), overthrow the agreed ad- 
justment. As a practical matter, the will of the majority rules. 
The others “ fall in line.” The difficult problem appears, not 
when the flow of traffic is between the same general territories, 
or from a great producing area to a common market, so that the 
interests of all the carriers are mutually interdependent, and the 
entire rate structure under which they together operate might 
be affected in a rate war, but when the carriers serve quite dif- 
ferent sources of supply (or quite different distributing centers) 
whose interests they necessarily make their own. 


1. Competition of Producing Areas. 


The issue is clearest when a common market is located between 
alternate sources of supply, and is reached by lines serving the 
market from opposite directions. In the lIowa-Michigan 
plaster case, the important intermediate market was the terri- 
tory including Chicago and Milwaukee, to which the Iowa lines 
proposed a 9g cent rate, with a 10 cent rate to nearer points in 
Illinois and a 12 cent rate to nearer points in Wisconsin. The 
Milwaukee-Chicago Rate from Grand Rapids was 8.3 cents — 





82 The essentials of the problem are illustrated in Gardner & Clark v. So. 
Ry. Co., involving the rates on bananas from Baltimore and Charleston to 
Richmond, Danville, and Lynchburg, Va. The prices at the ports were the 
same, and the volume of business which would move via one port or the other 
to points in Virginia depended upon the freight rates. The Southern, to par- 
ticipate in Lynchburg business via Charleston, must meet the Baltimore rate — 
354 cents. To Danville, an intermediate point, a higher rate (43 cents) could 
be charged, against Baltimore (46 cents). The Baltimore line “ruled” the 
situation. 10 I. C. C. 342 (1904). See, however, Royster Guano Co. v. A. C. 
L. R. R. Co., 31 I. C. C. 450, 463 (1914)- and Charlotte v. So. Ry. Co., 34 
I. C. C. 128 (1915). 
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834 per cent of the 6th class rate, an adjustment previously 
approved by the Commission — resulting in a slight competitive 
advantage for Grand Rapids. To the territory west, however, 
the Grand Rapids rates were above the Milwaukee-Chicago 
rates. If the Iowa lines were refused Fourth Section relief, it 
would be necessary for them to advance the Milwaukee-Chicago 
rates (meaning, in effect, a withdrawal from the business) or 
to blanket back the 9 cent rate. The latter alternative would 
have pleased neither party, for it would have meant a greater 
competitive disadvantage for the Grand Rapids producers, and 
a shrinking of revenue for the Iowa lines. The Commission, 
therefore, permitted the Fourth Section departure: “It is well 
established that the Commission . . . may consider market 
competition.” * 

The problem is more complicated when competition focuses 
from three sides.** Chicago can draw its sugar supply from 
California, the Mountain States, Louisiana, or the Atlantic Sea- 
board. When, in 1914, the adjustment of the sugar rate struc- 
ture was before the Commission, the rates had been such as to 
keep the western refiners of cane sugar out of the Chicago 
market, which was served by their New York and New Orleans 





33 Grand Rapids Plaster Co. v. L. S. & M. S. Ry. Co., 41 I. C. C. 1, 8 
(1916). In the Kansas Salt Case, which involved competition of this character, 
the alternate sources of supply were the Kansas and Michigan fields, the common 
market being St. Louis, Kansas City, and the territory intermediate. The 
value of the commodity being very low, the freight rate largely determined the 
cost at which it could be laid down at a particular point. The Commission 
denied Fourth Section relief, finding it “ difficult to imagine any case to which 
the inhibition of the Fourth Section would apply if not here.” In the face of 
this vigorous statement, however, the Commission with characteristic caution 
identified the conclusion with the peculiar facts of the case—“ while market 
competition must always be considered and while it may alone, in some cases, 
perhaps, justify relief ... we can not feel that it does in this case.” In re 
Rates on Salt, 24 I. C. C. 192, 194-5 (1912), an opinion supplementing R. R. 
Com. of Kans. v. A. T. & S. F. Ry. Co., 22 I. C. C. 407 (1912), the Michigan- 
Kansas Salt adjustment having first come to the Commission in Anthony Salt 
Co. v. M. P. Ry. Co., 5 I. C. C. 299 (1892). 

In Lumber Rates from the South, 25 I. C. C. 50, 59 (10912), relief was 
denied, the Commission remarking that market competition should be considered, 
and might in some instances justify a departure from the rule of Section Four. 
Cited and followed in Paducah Bd. of Tr. v. I. C. R. R. Co., 29 I. C. C. 583, 
587 (1914). 

84 See Rates on Sugar, 31 I. C. C. 511 (1914). 
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competitors. The western lines proposed a readjustment; a 
46 cent rate from California to Chicago, a 55 cent rate at the 
Missouri River. The latter rate, already in effect, permitted 
the western refiners to compete with New Orleans, in the face 
of an unfavorable differential of 23 cents — the New Orleans- — 
Chicago rates being 23 cents, the rates being then graded from 
west to east; 28 cents at the Mississippi River crossings; 32 
cents at the Missouri. The proposal of the western lines was, 
in substance, to carry this 23 cent differential into Chicago. This 
meant also a 23 cent differential in favor of the Atlantic Sea- 
board, for the New York lake and rail rates and the New 
Orleans rates were equalized on the 23 cent basis. But even 
the 46 cent rate would permit “a certain amount” of sugar to 
move into Chicago from California; developing new traffic for 
the western lines. Because, therefore, it was “entirely clear ” 
that “substantially the rate proposed from San Francisco to 
Chicago ” was necessitated by the actual competition there — if 
the western lines (and refiners) were to participate in supplying 
Chicago with sugar, Fourth Section relief was granted.” Again 
was market competition controlling.*® 





85 Rates on Sugar, 31 I. C. C. 511 (1914). It was the desire of California 
refiners and western carriers to handle a share of that portion of the Hawaiian 
product moving to the Atlantic seaboard for refining, substituting their facilities 
for those of the eastern interests; direct competition for an intermediate common 
market. The eastern carriers indicated that additional supplies from the west 
meant displacement of supplies from New York or New Orleans, p. 5209. 

That the actual competition at all points between Chicago and the Missouri 
was “consistently” met, and that the Santa Fé and Southern Pacific-Union 
Pacific Route had a large eastbound empty car movement were also points of 
comment. The competitive situation, however, governed. Authority to violate 
the rule at the Missouri River and El Paso had been denied before the Chicago 
situation was discussed. Sugar rates, because of the highly competitive char- 
acter of the product, have been frequently before the Commission: Lehmann, 
Higginson & Co. v. S. P. Co., 3 I. C. R. 80 (1890); Gustin v. B. & M. R. R. 
Co., 8. I. C. C. 481 (1900); New Orleans Sugar Rates, 31 I. C. C. 405 (10914); 
Butte Wholesale Grocery Co. v. B., A. & P. Ry. Co., 48 I. C. C. 657 (1918). 

86 Essentially the same strategic situation was involved in Graham & Gila 
Co. Tr. Assn. v. A. E. R. R. Co., 40 I. C. C. 573 (1916); rates on explosives to 
El Paso from California, Colorado, and Kansas. The lines from the west were 
granted relief. In Bituminous Coal to Mississippi Valley, the Commission turned 
to the 15 per cent rule as a makeshift: lower rates were permitted to be charged 
from Illinois mines to Mississippi Junction points—of which Jackson was 
typical— when the distance was “not less than 15 per cent greater than the 
distance via the competing lines from Alabama.” Subsequently lower ' rates to 
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2. Trade Centers. 


In relation to the long and short haul problem, the form of 
market competition effective through the interest of the carrier 
in a particular trade center had been most important in the 
‘South. There even the details of the rate structure were gov- 
erned by this peculiar form of carrier competition.*’ But its 
influence was not confined to the South.** One of the hardest 
fought issues in the transcontinental rate adjustment involved 
the application of terminal rates to non-seaport towns. Of these, 
Los Angeles was the largest. In 1901, the Commission had held 
that water competition controlled the Los Angeles rate, and that 
the effect of water competition at San Francisco was “ properly 
recognized ”’ at Los Angeles by equalizing the rates.*® The issue, 
as such, did not reappear in the opinions of the Commission 
until 1912. Then, on complaint of Santa Rosa that Santa Clara, 
San José, and Marysville were granted terminal rates refused to 
Santa Rosa, an order was issued which directed that, since there 
was no substantial dissimilarity of circumstances and conditions, 
the rates should be the same. This was an order under Section 3 
of the Act, and the Commission, although urged to do so, refused 
to indicate whether Santa Rosa rates should be lowered, or the 
other rates advanced. When the railroads sought to apply the 





Greenville and Vicksburg than to intermediate points from the Alabama field 
were approved to meet the competition of the barge coal from Pittsburgh. 
The effective striving for traffic was that of carriers serving alternate sources of 
supply. The controlling competitor was a water line. Bituminous Coal to 
Mississippi Valley, 36 I. C. C. 401, 420 (1915); 39 I. C. C. 378, 389 (1916). 
Market competition effective through a water line also appeared in Bennett & 
Son v. C. & O. Ry. Co., 38 I. C. C. 310 (1916). For an illustration of a rail 
and water line serving an alternate source of supply, New York and the Sea- 
board Territory, via the Gulf port and rail to El Paso, controlling the rates 
from other sources of supply, Kansas City, St. Louis, and Chicago, see Corp. 
Com. of N. M. v. A., T. & S. F. Ry Co., 34 I. C. C. 292, 302 (1015). 

87 The “Southern Basing Point System” is described at length, Carrollton 
v. C. of G. Ry. Co., 28 I. C. C. 154, 161-3 (1913); Fourth Section Violations in 
the Southeast, 30 I. C. C. 153, 300 (1914). 
88 Nor to the South and Far West. In the Red Wing, Minnesota case the 
n” rate on coal had been depressed to aid a Red Wing producer of stoneware, 
Coal to Red Wing, 41 I. C. C. 300, 313 (1916). Other Fourth Section cases, 
involving the competitive jobbing relationships of the Twin Cities and neighbor- 
ing towns, are: La Crosse Shipper’s Assn. v. C. M. & St. P. Ry Co., 43 I. C. C. 
605, 610 (1917) ; Second Duluth Case, 4o I. C. C. 585, 592 (1917). 

89 Holdzkom v. M. C. Ry. Co., 9 I. C. C. 42, 55 (1901). 
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latter remedy, permission was refused because of discriminations 
which would then be created in favor of such other interior 
California towns. All told, terminal rates had been applied to 
some 190 California points, although only San Francisco, Oak- 
land, San Diego, and the ports of Los Angeles (San Pedro, 
Wilmington, and East Wilmington) were actually so located on 
deep water that the ocean lines might discharge Atlantic Sea- 
board freight at their wharves.*® San Francisco had previously 
insisted ‘“‘ most strenuously ” that it was unfair to extend the 
advantage enjoyed by San Francisco to interior points not 
equally well situated.** “ Generally speaking,” the Commission 
was “inclined” to agree with this contention.” In a supple- 
mental opinion, the terminal rates were confined to those port 
cities actually delivering and receiving ocean borne freight.** 
The railroad policy of building up interior trading centers whose 
business was monopolized was thus nullified.** 

In the South, the competitive situation has been especially 





40 Transcontinental Commodity Rates to San José, 32 I. C. C. 449, 450, 455 
(1914). 

41 R, R. Com. of Nev. v. S. P. Co., 21 I. C. C. 329, 344 (1911). 

42 Transcontinental Commodity Rates to San José, 32 I. C. C. 440, 455 
(1914). 

43 The carriers were authorized to extend terminal rates to San Diego, the 
port of Los Angeles — San Pedro, East San Pedro, Wilmington, and East Wilming- 
ton — but not to Los Angeles proper, to San Francisco and Oakland, Calif.; to 
Astoria, Portland, and Vancouver; to Bellingham, South Bellingham, Everett, 
Tacoma, Seattle, Aberdeen, Hoquiam, and Cosmopolis— ports of call on Puget 
Sound. Commodity Rates to Pacific Coast Terminals, 34 I. C. C. 13, 17 (1915). 
The opinion of the Commission was upheld in United States v. M. & M. Assn. of 
Sacramento, 242 U. S. 178 (10916). 

44 The basis of the extension of the terminal rates to points on navigable 
streams was alleged to have been the practice of the ocean vessels absorbing the 
charges of the river boats; the same process of absorption next caused the rates 
to be extended to points off the navigable stream, and to which a wagon haul 
would be necessary. Sacramento and Stockton were typical river points; San 
José and Marysville belonged to the latter class. To Marysville, on the Feather 
River, a branch of the Sacramento, water competition was not actual nor “ appar- 
ently” potential. There was a “ tradition” that steamers once plied there, but 
no one was found willing to testify to the fact of his own knowledge. Santa Rosa 
Tr. Assn. v. S. P. Co., 24 I. C. C. 46, 47 (1912). The discussion, in R. R. Com. 
of Nev. v. S. P. Co., 21 I. C. C. 329, 344 (1911), indicates, however, that the 
rail carrier frequently took the lead in extending the rates to interior points, the 
water line merely following. The inter-ownership of rail and water lines, more- 
over, meant that a consistent policy was being carried out, seeking to place an 
independent water line at disadvantage; and, in any case, to entrench the railroad 
in the interior. 
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acute. Its origin rests in the geographical peculiarities of that 
section: the ports, the rivers, and the “ fall line” towns; in 
the history of the railroad net: the delayed building up of ex- 
tended systems, the long standing importance of local lines; 
in the competitive interest of the carriers: those serving the 
East and those serving the West, those serving the railroad 
centers and those serving the ports and the “ fall line ” towns; 
in the character of the traffic: outbound, almost exclusively raw 
materials, and inbound, clothing and food stuffs. The commer- 
cial problem in the marketing of cotton calls for assembly at 
strategic points for compressing and grading, that in the jobbing 
of merchandise for concentration of stocks at points convenient 
for distribution. The organization of the whole marketing 
machinery in the South had demanded a number of trade centers. 

Ostensibly the readjustment effective January 1, 1916, in con- 
formity with the Commissioner’s order, permitted Fourth Section 
departures only when required by water competition. But trade 
center competition, although refused formal recognition, was, 
none the less, effective. It was held to justify equalization of 
competing port cities and Mississippi River crossings — although 
potential water competition was also mentioned.*® Water com- 


petition was undoubtedly effective to the Atlantic and Gulf ports 
from the Northeast.*® But could it be effective to Greenville, 
Vicksburg, and Natchez, involving transfer to a river carrier at 
New Orleans? *’ From the Ohio River and St. Louis potential 
competition might well affect rates to the Mississippi River land- 
ings. But could it govern rates to Mobile, Gulfport, and Pensa- 
cola, involving one transhipment,** or to Tuscaloosa,*® Mont- 





45 The same issue had previously been considered in La Grange v. A. & W. P. 
R. R. Co., 28 I. C. 178 (1913) ; Montezuma v. C. of G. Ry. Co., 28 I. C. C. 280 
(1913) ; Douglas v. A., B. & A. R. R. Co., 28 I. C. C. 445, and map at 449 (1913). 

46 Fourth Section Violations in the Southeast, 30 I. C. C. 153, 169, 185 (1914). 
At p. 186, after the Commission had stated (p. 185) that there was no regular 
water service between New York and Pensacola, it was said: “On account of 
the contiguity of Mobile to Pensacola and the actual and potential water com- 
petition existing between these points, it would probably be impracticable to 
maintain at Pensacola rates which are substantially higher than the rates to 
Mobile and to New Orleans. 

47 Ibid., 263. 

48 Tbid., 225; here “rivalry for trade” is given frank recognition; and see 
Hattiesburg v. A. G. S. R. R. Co., 16 I. C. C. 534 (1909). 

49 Tuscaloosa Bd. of Tr. v. A. G. S. R. R. Co., 47 I. C. C. 483 (1917); Fourth 
Section Violations in the Southeast, 30 I. C. C. 153, 270 (1914). 
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gomery,°® Albany,” and Columbus, involving a second transfer? 
Granted that an alternative route via Baltimore and the boat 
lines to the ports controlled rates from the Ohio River to the 
ports, could water competition involving a second transfer war- 
rant depressed rates at Macon or Augusta? ** Why should the 
Atlanta scale have been applied at these river landings except to 
hold long standing competitive relations in balance? ** Surely 
this meant recognition of trade center competition as a rate 
making force in spite of the disclaimer of the Commission.” 
The decision in the Memphis-Southwestern case and the Mur- 
freesboro Case, following close upon it, were revolutionary in 
their effects. By denying the validity of potential water com- 
petition, the general conformity of the Southern rate structure 
to distance was assured. ‘A far reaching and extensive . 

revision ” looking to the elimination of Fourth Section departures 
not enforced by “ active water competition ” is now in process.** 


THE EXTENT oF FourtH SECTION RELIEF 


But competition merely constitutes a basis for granting per- 
mission to depart from the requirements of the long and short 
haul clause. Of itself, it does not constitute a basis for measur- 
ing the extent to which relief may be granted. Always the 
resultant rate structure must be reasonable; never may it be 
unduly preferential.°’ The case for deviation from the rule, 
therefore, is not complete with a mere showing of controlling 
competition at the long haul point. The compelled rate, which 





50 Ibid., 269, 285, 201. 

51 Tbid., 295. 

52 Ibid., 266, 279. 

53 Ibid., 288-9. 

54 See, for example, Southeastern Class Tariff No. 1, M. P. Washburn’s I. C. C. 
160, effective January 1, 1916. 

55 Fourth Section Violations in the Southeast, 30 I. C. C. 153 (1914). See 
especially the discussions of Birmingham, 305, 325; Atlanta, 301, 325; Meridian 
and Jackson, 309, 310, 327; Columbus, 270. 

56 Rates to, from, and between Points South of the Ohio River, 64 I. C. C. 
107 (1921). The establishment of Ohio River rates, higher at Augusta than at 
Atlanta, and at Savannah than at Augusta is provided for in Rates to and from 
Nashville, 61 I. C. C. 306, 308 (1921). 

57 Bluefield v. N. & W. Ry. Co., 22 I. C. C. 519, 531 (1912); Boston v. A. C. 
L. R. R.-Co., 24 I. C. C. 50, §2 (1922). 
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the line asking relief seeks to meet, must clearly be “ sub- 
normal.” °* A long haul rate, per se reasonable, should not 
be exceeded at an intermediate point.” If, however, the long 
haul rate is “subnormal,” the investigation proceeds to the 
problem raised by the amendment of 1920: are the long haul 
rates “reasonably compensatory? ” 

Analysis in terms of the governing economic characteristics 
of railroads is needed. “ Reasonably compensatory,” standing 
alone, is ambiguous. It might mean that the same relative con- 
tribution above “ out of pocket ” expense should be made by 
both long and short haul traffic. But since this would effect, in 
substance, a repeal of the Fourth Section, the conclusion is 
unavoidable that the “ reasonably compensatory” rule means 
that long haul rates, though below what would be established in 
the absence of compelling competition, (subnormal), must make 
reasonable contributions above “ out of pocket” expense. This 
had been the holding of the Commission, the holding which, it 
was insisted in the 1920 Annual Report, had not been modified 
by the Transportation Act Amendment. In no case might the 
rates be so low as to burden intermediate traffic. The “ out 
of pocket ” expense set a minimum for the long haul charge; 
how much more the railroad manager could secure depending 
upon the exigencies of competition.” It might be fairly pre- 





58 Fourth Section Violations in the Southeast, 30 I. C. C. 153, 182 (1914); 
Ohio River Case, 38 I. C. C. 411, 424 (1916); and especially Standard Oil Co. v. 
Y. & M. V. R..R. Co., 48 I. C. C. 403, 405 (1918). 

59 “Tf the lower rates now in effect to depressed rate points are reasonable 
per se, we cannot authorize the maintenance of higher rates to intermediate 
points.” Coal & Coke Rates in the Southeast, 35 I. C. C. 187, 188 (1915). See 
also the earlier language of the Commission in the Bluefield case, 22 I. C. C. 510, 
526. A more recent discussion of the question of principle appears in Inter- 
mediate Rate Assn. v. Dir. Gen., 61 I. C. C. 226 (1921). 

The cases in which the long haul rates have been found to be reasonable 
maximum charges are few and not of great significance: in Lumber Rates from 
the South, 25 I. C. C. 50, 59 (1912), it was shown that the long haul rates to 
the Ohio River had been found reasonable in Tift v. So. Ry. Co., 10 I. C. C. 
548 (1905), upheld in So. Ry. Co. v. Tift, 206 U. S. 428, 441 (1907). And see 
Grand Junction v. D. & R. G. R. R. Co., 23 I. C. C. 115, 119 (1912) ; Bituminous 
Coal from the Pennsylvania R. R., 38 I. C. C. 658, 661 (1916); and Richmond 
Oil Co. v. A. C. L. R. R. Co., 50 I. C. C. 213 (1978). 

60 Carrolton v. C. of Ga. Ry. Co.: “The defendants claim, and our analysis 
of the rates seems to confirm their assertion, that their rates to the competitive 
points are compensatory and therefore do not burden traffic to intermediate local 
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sumed that he would not, as a general rule, solicit business to be 
carried at a net loss, unless the burden could be shifted to the 
intermediate traffic." And this alternative the Commission had 
sought to bar: the intermediate rates must be “ reasonable.” 
In the Transcontinental Cases of 1922, the definition of 
“reasonably compensatory ” was an essential first step in the 





stations. To be thus compensatory these rates must cover at least all terminal 
and line charges.” 28 I. C. C. 154, 166 (1913). 

The Commission has also held that the extent of the Fourth Section 
violation should not exceed the “real necessities” of the controlling influence, 
Emlenton Petroleum Rates, 29 I. C. C. 519, 521 (1914); and see Rates on Iron 
and Steel to the Pacific Coast: “It seems clear that ordinarily the Commission 
should not, by relief from the Fourth Section authorize the carriers to go any 
further in meeting water competition than is necessary to meet the competition 
of water routes, because to do so would give a permanent advantage to some 
localities to the disadvantage of competing localities.” 39 I. C. C. 237, 241 (1916). 
An increase in long haul rates was approved in the Southeastern Coal Case, al- 
though it was recognized that the higher rates might result in turning some of the 
rail business back to the water lines. Even the increased rate was found subnor- 
mal and therefore not unreasonable, per se; the carriers might, under these cir- 
cumstances, fix the rates, in accordance with their own best interests as they saw 
them. Coal & Coke Rates in the Southeast, 35 I. C. C. 187, 190-(1915). 

61 To determine when the long haul rate is not “reasonably compensatory ” 
is itself a difficult task. 

In the case of roundabout routes, the result desired has been secured by re- 
fusing permission to depart from the rule whenever the long line has been 
“ extremely,” “excessively,” “unduly,” or “unreasonably” circuitous. Sugar 
Rates from New Orleans, 32 I. C. C. 606 (1915); Ohio River Case, 38 I. C. C. 
4II, 415, 426 (1916); C. F. A. Class Scale, 46 I. C. C. 475 (10917); Oriental Tex- 
tile Mills v. A. & V. Ry. Co., 48 I. C. C. 31, 38 (1917); Lookout Paint Mfg. Co. 
v. T., A. & G. R. R. Co., 49 I. C. C. 40, 42 (1918). Even the plea that a long 
line should be available in emergencies — “ blockades and other interferences with 
traffic via the short line” —has been refused, although the carrier insisted that 
it would not be the policy to solicit business via the long line. Ohio River Case, 
38 I. C. C. 411, 415 (1916) ; Drewes Sugar Co. v. S. P. Co., 44 I. C. C. 533, 541 
(r9t7). In Lookout Paint Mfg. Co. v. T., A. & G. R. R. Co., routes 212-289% of 
the short line distance, were held to be so “extremely circuitous” that relief 
should not be granted, 49 I. C. C. 40, 42 (10918). But lines 131%, and 
even 150%, of the short line distance, have not been required either to scale 
down or to blanket intermediate rates. Tulsa ‘Traffic Assn. v. A., T. & S. F. Ry. 
Co., 40 I. C. C. 9, 15 (1016); McCulloch v. L. & N. R. R. Co., 25 I. C. C 48 
(1912), and, in the same volume, Lumber Rates from the South, pp. 50, 51 
(1912) ; Edwards & Bradford Lbr. Co. v. C., B. & Q. R. R. Co., pp. 93, 95 (1912) 5 
In re So. Ry. Co., pp. 407, 410 (1912). No general maximum limitation has been 
set, however, the Commission leaving it to the carriers to “refrain from con- 
tinuing departures from the fourth section in cases where there is an unreason- 
ably great disparity between the distance via their route and the distance via 
the short line and not attempt to compete via very circuitous routes with lines 
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consideration of the carriers’ applications for permission to 
restore the pre-war rate adjustment which had violated the long 
and short haul rule. The interpretation there placed upon the 
words is now a working tool of the Commission. The Com- 
mission, though rejecting the carriers’ contention urging as a 
test ‘out-of-pocket expenses plus some profit,” recognized 
frankly that this test had been accepted in previous cases, and 
notably in the Southeastern Case. The refusal to follow prece- 
dent was based upon the insistence that the expression by 
Congress, in Section 500 of the Transportation Act, 1920, of the 
desire to foster and preserve in full vigor both rail and water 
transportation had been “the Congress’s way of saying” that 
the Commission should in the future follow a less liberal policy 
in dealing with departures from the long and short haul rule. 
The Commission therefore held that, to be reasonably com- 
pensatory a rate must (1) cover and more than cover the extra 
or additional expenses incurred in handling the traffic to which 
it applied; (2) be no lower than necessary to meet the existing 
competition; (3) not to be so low as to threaten the existence of 
legitimate competition by water; and (4) not impose an undue 
burden on other traffic or jeopardize the appropriate return on 
the value of the property generally. Carriers applying for 
relief from the long and short haul clause, and proposing 
“reasonably compensatory ” rates, must now show affirmatively 
that the rates proposed meet the tests of these four criteria. 





one-half to one-third as long.” Sugar Rates from New Orleans, 32 I. C. C. 606, 
610 (1915); Ohio River Case, 38 I. C. C. 411, 426 (1916). 

When the competition has been with water carriers, rates per ton mile have 
been examined and compared. These figures have been averages; but from the 
nature of the case, no more conclusive figures are available. Typical analysis 
is found in the Pacific Coast Commodity Rate Case, 32 I. C. C. 611, 622 (1915). 
In the Southeastern case, testimony presented by the carriers was to the effect 
that any freight paying less than 3 mills per ton-mile was looked upon by them 
“as perhaps paying less than the actual out of pocket expense.” Because an 
examination of the tariffs and rates disclosed no rates paying less than 3 mills 
per ton-mile — although the “ actual out of pocket costs” had not been demon- 
strated — the Commission “fairly concluded” that none of the long distance 
rates paid less than the additional cost of handling. No increased burden upon 
intermediate traffic resulted. Fourth Section Violations in the Southeast, 30 
I. C. C. 153, 175, 187, 104, 208, 236, 252, 281, 318 (1914). But see Trans- 
continental Cases of 1922, 74 I. C. C. 48, and especially the discussion of the cost 
evidence, pp. 72-82, 87-90. 
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It was also indicated that the rates should, wherever possible, 
bear some relation to the value of the commodity carried, and 
the value of the services rendered.” 

Once the long haul rate has been fixed, there remains still the 
appraisal of the rate structure as a whole. This appraisal in- 
volves demonstration of the reasonableness, per se, of the inter- 
mediate rates, and of the reasonableness of the relation of the 
long and short rates.°* Fundamentally, the latter demonstra- 
tion means a study in rate discrimination: 


“The fixing of maximum rates at intermediate points in Fourth 
Section proceedings can not be considered as a finding that such rates 
are maximum reasonable rates when considered apart from the de- 
pressed rates to the competitive points. While rates prescribed in 
such hearings should be given due weight, they are not controlling.” °* 


In other words, it is impossible to disassociate entirely the inter- 
mediate from the long distance point. The reasonableness of 
the intermediate rate depends upon what rate is made to the 
points on either side of it. Fundamentally this is a question of 
discrimination, although the Commission has more than once 





62 Transcontinental Cases of 1922, 74 I. C. C. 48, 68-71. The opinion was 
not unanimous, Commissioners Aitchison and Potter dissenting (p. 95) in terms 
which indicated dissatisfaction with the criteria set up in the majority opinion. 
Commissioner Campbell, concurring in part, (p. 94) insisted that to his mind, 
“reasonably compensatory ” as used in the amendment meant a rate equal in 
amount to a “non-confiscatory rate.” This contention the Commission had con- 
sidered at length (p. 69), before rejecting it. The Transcontinental Wool Cases 
of 1922, 74 I. C. C. 99, decided the same day, denied the carriers authority to 
establish or continue lower eastbound rates on wool from Pacific Coast terminals 
than from intermediate points. 

63 Even when the Commission had found itself powerless to cope with the 
problem of the relative adjustment, it could insist that the intermediate rates 
should be per se reasonable. Indeed, the Spokane case was first decided upon 
that basis: Spokane v. N. P. Ry. Co., 15 I. C. C. 376, 384 (1909); 19 I. C. C. 
162 (1910). Other significant cases are: Dallas Frt. Bur. v. T. & P. Ry. Co., 8 
I. C. C. 33 (1898); Southern Timber & Land Co. v. S. P. Co., 18 C. C. C. 232 
(1910) ; and the series of Georgia cases in 28 I. C. C.: Carrolton v. Board of 
Trade, 28 I. C. C. 154 (1913); Vienna v. Ga. So. Ry., 173; La Grange v. A. & W. 
P. R. R. Co., 178; Montezuma v. C. of Ga. Ry., 280; Pelham v. A. C. L. 
R. R., 433; Douglas v. A. B. & A. R. R., 445, and more recently, Rates from 
New Orleans and Galveston, 44 I. C. C. 727 (1917); Oriental Textile Mills 4. 
A. & V. Ry. Co., 48 I. C. C. 31, 38 (1017). 

64 Mobile v. Dir. Gen., 57 I. C. C. 605, 609 (1920) ; Montgomery v. Dir. Gen., 
57 I. C. C. 610, 619 (1920). 
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referred to the problem as that of establishing a reasonable rate 
relationship.” The issues of reasonableness per se, and of 
discrimination are, however, quite distinct. 

The problem of establishing a reasonable relative adjustment 
has usually been more complicated. ‘The pre-war transcon- 





65 Alton v. C. & A. R. R. Co., 28 I. C. C. 589, 503 (1913); cited and fol- 
lowed, Standard Oil Co. v. P. Co., 29 I. C. C. 524, 525 (1914). 

66 No new measures of reasonableness have been evolved by the Commission 
in passing upon Fourth Section problems. Because distance is the essence of the 
problem, comparison has been the usual tool: comparison with rates set by the 
Commission for similar distances in the same territory, or comparison with 
mileage tables specially compiled to show the “ average practice to intermediate 
non-competitive points.” This was the practice in the Southeastern case, Fourth 
Section Violations in the Southeast, 30 I. C. C. 153, 173 (1914); 32 I. C. C. 6%, 
62 (1914). Whenever the Commission had previously established reasonable 
mileage scales, whether a general class rate scale, or a special commodity rate 
scale, it has been possible to adopt. these to set the maximum intermediate rates. 
Frequently, indeed, the Fourth Section issue has been determined at the same 
time that maximum mileage scale has been prescribed. Interior Iowa Cities Case, 
29 I. C. C. 536, 538 (1914); Sugar Rates from New Orleans, 31 I. C. C. 495, 
510 (1914); Proportional Rates to Iowa, 34 I. C. C. 278 (1915) ; Ohio River Case, 
38 I. C. C. 411, 415 (1916); Bituminous Coal to Mississippi Valley, 39 I. C. C. 378, 
385 (1916); Lehigh Portland Cement Co. v. B. & O. S. W. R. R. Co., 42 I. C. C. 
406, 414 (1916) ; Houston v. A., T. & S. F. Ry. Co., 44 I. C. C. 348, 351 (1917); 
C. F. A. Class Scale Case, 45 I. C. C. 254, 303 (1917); 46 I. C. C. 475, 477 (1017); 
Western Cement Rates, 48 I. C. C. 201, 258 (10918). On specific commodities, 
rates to intermediate points have been authorized in terms of percentage of the 
class rates. Indian Refining Co. v. B. & O. S. W. R. R. Co., 50 I. C. C. 240, 
252 (1918). 

67 There have, of course, been the obvious cases. In Sugar Rates from New 
Orleans, 31 I. C. C. 495 (1914), it was proposed by the carriers to charge a water- 
compelled rate, 134 cents to Memphis, while holding intermediate rates upon a 
25 cent level. The Commission did not, consider that 25 cents bore a “ reasonable 
relation to 134 cents, but agreed that the Birmingham rate, 214 cents, might be 
carried to points not more than 360 miles (the Birmingham distance) from New 
Orleans. A 20 cent rate to Bowling Green and a 17 cent rate on the same com- 
modity to Louisville had previously been considered as not representing an “ un- 
reasonable relation.” Bowling Green Bs. Men v. L. & N. R. R. Co., 24 I. C. C. 
228, 240 (1912); see also Payne-Gardner Co. v. L. N. R. R. Co., 13 I. C. C. 639 
(1908), and M. E. Ry. & L. C. v. C., M. & St. P. Ry. Co., 15 I. C. C. 468 (1909), 
in which it was held that no conditions would justify the application of an 11 cent 
class rate on a shipment of clay conduit from Brazil, Ind., to Racine, Wis., while 
the same carriers maintained a commodity rate of 6} cents to Milwaukee, only 
20 miles farther distant. In Green v. A. & V. Ry. Co., 43 I. C. C. 662, 678 
(1917), the Commission was unable to find “in view of the relatively short haul 
to Jackson as compared with the haul from Vicksburg to Mobile . . . that this 
defendant has justified the maintenance of a lower rate to Mobile on these com- 
modities than to Jackson and other intermediate points.” 
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tinental adjustments are the most important in which the 
Commission prescribed a particular relative relationship be- 
tween long haul and intermediate rates. In the first place, a 
general rule of long standing was followed as a governing prin- 
ciple; intermediate rates might not exceed the lowest combina- 
tion of local rates, including the combination based upon a 
“ back haul.” ® In the second place, a percentage zone relation- 
ship was prescribed for the Schedule B commodity rate structure; 
and, in the third place, a set of differentials was prescribed for 
the Schedule C commodities, those peculiarly subject to water 
competition from the Atlantic Seaboard. The probable extent 
of the water competition was the determining factor in fixing 
the percentages." In this case, at least, the issue of absolute 





68 Commodity Rates to Pacific Coast Terminals, 32 I. C. C. 611, 631, 632 
(1915); Bluefield v. N. & W. Ry. Co., 22 I. C. C. 519, 531 (1912); Worden- 
Allen Co. v. C., M. & St. P. Ry. Co., 42 I. C. C. 362, 364 (1916) ; Rates, C. F. A. 
Ty. and C. & O. Ry. Co., 47 I. C. C. 576, 580 (1917); Heldmaier v. C., I. & L. 
Ry. Co., 49 I. C. C. 81, 84 (1918). In Commodity Rates to Pacific Coast Termi- 
nals (Supplementary), rates to such points as Sacramento, served by river steamer, 
were fixed on the basis of the sum of the terminal plus 75% of the “ back haul” 
rate. 

In earlier cases the same rule had been used to establish the reasonableness, 
per se, of the intermediate rates, since, until the amendment of 1910, the question 
of relative reasonableness was barred under the opinion of the Supreme Court 
in I. C. C. v. L. & N. R. R. Co., 190 U. S. 273 (1903) —the La Grange case. 
See, for example, Monroe Progressive League v. St. L., I. M. & S. Ry. Co., 15 
I. C. C. 534, 536 (1909): “No rate to an intermediate point . . . can reason- 
ably be higher than the sum of the terminal rate plus the local rate back”; and 
Valley Flour Mills v. A., T. & S. F. Ry. Co., 16 I. C. C. 73, 78 (1909). 

69 See note 28, supra. 

70 Strictly speaking, the procedure was to continue the relative relationship 
originally prescribed, R. R. Com. of Nev. v. S. P. Co. 21 I. C. C. 329, 400 
(1911), for Schedule B commodities and to institute a new basis for Schedule C 
commodities. 

The traffic developments after the opening of the Panama Canal led to further 
petition for relief, as a result of which the rates on some 90 items (Schedule C 
commodities) were authorized, granting relief, in exceptional instances, even 
from the Missouri River. Provided the rates to the coast points were less than 
75 cents, the rates to the intermediate points might be as much as 75 cents, but 
not in excess of 75 cents. The rates from Chicago to intermediate points might 
be 15 cents higher, from Pittsburgh 25 cents higher, from New York 35 cents 
higher than from the Missouri, This was to change the relationship on the 
commodities affected to a differential basis instead of a percentage basis. Com- 
modity Rates to Pacific Coast, 32 I. C. C. 611 (1915). 

The Commission’s opinion in the Transcontinental Cases of 1922, 74 I. C. C. 
48, granted the application of the carriers for permission to depart from the 
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reasonableness was subordinated to the inquiry into the extent 
of relief to be granted. 

In other typical cases, involving general readjustments of large 
importance, there has been in existence a table of “ reasonable ” 
charges applicable in the territory, to which the Commission 
might refer, or such a table has been developed in the course of 
the opinion." Rate structures built up in conformity with these 
stipulated mileage scales, the Commission, on subsequent com- 
plaint of discrimination, has refused to disturb.” Or, without 
establishing a complete mileage scale, maximum intermediate 
rates or differentials have been named.” In the case of com- 
modity rates, it has been specified that the rates to intermediate 
points should not exceed the rate on the same commodity to the 
more distant point by more than the difference between the rates 
on the class to which the commodity belonged.* In the Southern 
Cotton case it was first held that the “ short lines,” if not parts 
of the direct routes, might charge a through rate, based upon 
the junction point rate and go per cent of the short line local 
rate, a ruling subsequently modified (on a show of needed rev- 
enue) to permit charging the full combination." Frequently it 


has been provided that existing intermediate rates might not be 
increased,”* or that intermediate rates, while conforming to a 
general relationship prescribed, might not exceed rates proposed 
in the carrier applications and briefs." Where the necessity 





rule only on crude sulphur westbound. The general westbound application was 
denied, p. 83. The application of the Southern Pacific, covering the eastbound 
movement by rail and water was granted, p. 89. 

71 Fourth Section Violations in the Southeast, 30 I. C. C. 153, 174 (1914); 
32 I. C. C. 61, 63 (1914); Lehigh Portland Cement Co. v. B. & O. S. W. R. R. 
Co., 42 I. C. C. 406, 414 (1916); Houston v. A., T. & S. F. Ry. Co., 44 I. C. C. 
349, 351 (1917); Freight Adjustment Committee v. A. C. L. R. R. Co., 53 I. C. 
C. 506, 509 (1919). 

72 Eastman v. So. Ry. Co., 38 I. C. C. 672 (1916); Tuscaloosa v. A. G. S. 
R. R. Co., 47 I. C. C. 483 (1917). 

78 Sugar Rates from New Orleans, 31 I. C. C. 495, 510 (1914) ; Second Duluth 
Case, 46 I. C. C. 585, 503 (1017). 

74 Rates from New Orleans and Galveston, 44 I. C. C. 727, 737 (1917); Rates 
between C. F. A. Ty. and C. & O. Ry., 47 I. C. C. 576, 580 (1917). 

7 New Orleans Cotton Exch. v. L. & N. R. R. Co., 46 I. C. C. 712, 750 
(1917); 49 I. C. C. 272, 278 (1918). 

76 Worden-Allen Co. v. C., M. & St. P. Ry. Co., 42 I. C. C. 362, 364 (1916) ; 
Second Duluth Case, 46 I. C. C. 585, 543 (1917). 

77 New Orleans Cotton Exch. v. L. & N. R. R. Co., 49 I. C. C. 271, 274 (1918). 
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of building the intermediate rates upon the theory of a back 
haul has been recognized, it has been urged that something less 
than the full local should be used as the “ back haul” factor 
in building the rate, to give recognition to the fact that there 
is less cost of service in hauling the shorter distances. In the 
Transcontinental commodity rate cases, moreover, it was urged 
that rates be established upon the theory that the proportion 
of freight hauled by rail direct should increase with the distance 
from the terminals.” 

The third clause in the 1920 amendment of the long and 
short haul rule establishes a reasonable relative adjustment in 
the case of a circuitous line meeting the rates of a direct line 
at the terminals: although, to be sure, the rule that rates to 
or from intermediate points on a circuitous line might not exceed 
the junction point rates, unless the distance exceeded the short 
line distance between terminals, had for some time been a 
working tool of the Commission.*° In the earlier cases, indeed, 
the principle of the rule was applied although not always stated 
in general terms.** The rule of 1920, on the other hand, sets a 
maximum relationship for application without exception.” 

But the variety of long and short haul problems is such that 


precise language in the statute could hardly provide for the 





78 32 I. C. C. 611, 632 (1915). 

79 Jbid., and compare Rates on Iron and Steel, 38 I. C. C. 237, 240 (1916). 

80 See, for example, the “ zig-zag” case, Johnston v. A., T. & S. F. Ry. Co., 
51 I. C. C. 356 (1918). With this requirement was frequently coupled a maxi- 
mum scale for the distance in excess of the short line distance. New Orleans 
Cotton Exchange v. L. & N. R. R. Co., 46 I. C. C. 712, 748, 749 (1917): 

“The rates made by the direct lines from the competitive points shall be the 
basis for the rates from points on the indirect lines; that is to say, the rates 
from points on indirect lines seeking relief that are not more distant from des- 
tinations than the competitive points shall not be higher than from the com- 
petitive points and rates from more distant points shall be graded at not more 
than 1 cent for 100 pounds for each 10 miles, or fraction thereof, of additional 
distance.” 

81 Thus in Lookout Paint Mfg. Co. v. T., A. & G. R. R. Co., the Commission 
required that rates to points on the circuitous lines (Chattanooga-Birmingham) 
might not exceed the short line rates unless the distance exceeded 143 miles (the 
short-line distance), providing further that beyond 143 miles the rates might 
increase for each 15 mile block, or fraction thereof — the combination on Birming- 
ham being the maximum as that city was approached. 49 I. C. C. 40 (10918). 

82 Cases applying the rule of the 1920 Act: Express Rates, 1920, 58 I. C. C. 
281, 297 (1920), and Coffee from Galveston, 58 I. C. C. 716, 727 (1920). 


* 
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details brought up in each individual case. The provisions of 
the long and short haul clause, even as amended in 1920, do not 
cover the full problem presented in any application. The exer- 
cise of discretion, and an appraisal of the situation, remains for 
the Commission at each step. Only one phase of water com- 
petition is specifically considered, and this by way of denial; 
circuitous rail competition is provided for, but no definition of 
a circuitous route is advanced; market competition is not touched 
upon at all. So much for the basis of granting departures. 
Equal inadequacy is seen when the problem of fixing upon the 
extent of relief to be granted is divided into its constituent ele- 
ments. These comprehend (1) the amount of the long haul rate, 
its adequacy and reasonableness, (2) the reasonableness, per se, 
of the intermediate rates, and finally, (3) the relative reason- 
bleness (discriminatory character) of the resultant rate struc- 
ture.** The appraisal of the reasonableness, per se, of all rates 
involved and, in the cases of water competition and market 
competition, of the relative reasonableness of the structure as a 
whole, must be made by the Commission. Even the circuitous 
route clause can not be applied as a mere yard stick; for it 
sets up a maximum relationship. Whether or not that maximum 


shall be allowed, calls for analysis and study in each case. 

This is sound. Either the Commission must be the responsi- 
ble body, with authority commensurate with that responsibility, 
or the logical alternative to the present flexible long and short 
haul clause should be adopted. That there is this logical alter- 
native, the rigid long and short haul requirement, which the 
Intermountain interests sought to place in the law as amended in 





83 The Commission originally announced: “Where a higher rate to an inter- 
mediate point is justified upon the ground of water competition, the Com- 
mission has certain rules for its guidance: 

1. Is it true that the long distance rate is forced by water competition? 

2. Is the long distance rate less than would otherwise be reasonable? 

3. Are the rates at the intermediate points reasonable? 

4. Do the rates unduly prefer one locality to another? ” 
In re Transportation of Wool, 23 I. C. C. 151, 178-9 (1912). 
In Fourth Section Violations in the Southeast, an additional rule was voiced: 
“Do the subnormal long haul rates pay more than the additional cost of the 
traffic?” 301. C. C. 153, 169 (1914). See Ohio River Case, 38 I. C. C. ar1, 413, 
424 (1910); and see Transcontinental Rates, 46 I. C. C. 236, 246 (1917), for a 
set of “proposed rules” advanced by the railroads, and the later discussion 
in Transcontinental Cases of 1922, 74 I. C. C. 48, 68-71. 
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1920 should be frankly recognized when further amendments to 
the Act are proposed. Merely to carry into the Act rules of 
interpretation which the Commission has developed tends to 
make more rigid the exercise of discretion by that body.** Laws 
regulating business are seldom liberalized. When, therefore, a 
body of interpretations can be built up which can be freely 
modified to meet changed conditions, the public will be protected 
and private interests insured against violent changes in condi- 
tions governing the conduct of their business. Flexibility in the 
application of the rules is obtained, without placing the detailed 
rules in the basic legislation. All that is required is confidence 
in the Interstate Commerce Commission — such confidence as is 
demanded unless the present scheme of regulation is to be 
put aside. 

The history of the interpretation of the long and short haul 
clause indicates the extent to which the Commission has ex- 
panded its early declarations of principle, and has subjected 
early analysis to searching test. A rigid long and short haul 
rule would threaten the nice adjustment to the needs of shipper 





84 In 1922, the Commission, justifying the establishment of its four criteria 
of a reasonably compensatory rate, said: “The fourth section, as amended, 
requires the observance by us of certain administrative rules which we were 
enforcing prior to the amendment, but which in some measure lay within our 
sound discretion to modify or change. We are also required now to accord our 
observance to section 500 of the transportation act, 1920, which indicates the 
purpose of Congress — 


to promote, encourage, and develop water transportation, service, and facil- 
ities in connection with the commerce of the United States, and to foster 
and preserve in full vigor both rail and water transportation. 


Moreover, the requirements of section 15a may not be defeated or jeopardized 
by the action of particular rail carriers seeking to augment their own net earn- 
ings, irrespective of the effect of rate changes adverse to the carriers of the coun- 
try generally, or of a large territorial group. Trunk Line and Ex-Lake Iron Ore 
Rates, 69 I. C. C., 589 (1922). It clearly would defeat the intent of Congress 
to foster transportation by rail and water in full vigor if the rail carriers were 
permitted, at practically little or no profit to themselves, to operate so as to 
deprive water carriers of traffic which the water carriers would naturally handle. 
Moreover, it must be borne in mind that where the out-of-pocket theory is used 
as a rate basis, there is inevitably thrown upon the rest of the traffic the task 
of providing the bulk of the net return contemplated in section 15a. Too wide 
an extension of the out-of-pocket theory would transpose the entire burden of 
producing dividends and interest and meeting other fixed charges upon only a 
part of the traffic carried.” Transcontinental Cases of 1922, 74 I. C. C. 48, 70. 
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and railroad which the present flexible clause permits. But 
leaving the burden of interpretation and administration with 
the Commission promises development to meet changing and 
changed conditions. The Commission has not approached long 
and short haul cases in a narrow state of mind. This condition 
accounts for some of the apparently inconsistent holdings. The 
amendment of 1920 has touched none of the essentials; its rules 
look only to details, and an investigation limited to the subjects 
which they cover would give an incomplete picture indeed. So 
long as this is true, therefore, the precedents developed in the 
administration of the Act, more especially since the amend- 
ment of 1910, must continue of dominating influence. These 
have been here demonstrated. 
Homer B. Vanderblue. 


HarvarD UNIVERSITY. 
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THE SHERMAN Act AS APPLIED TO RAILROADS REGULATED UNDER 
THE INTERSTATE COMMERCE Act. — The Sherman Act? might have 


been construed not to apply to the railroads, since they were already 
subject to government regulation under the Interstate Commerce Act.’ 
However, a contrary construction is firmly established.* This con- 
struction has placed upon the courts the problem of reconciling con- 
flicts between the two acts to attain a workable system of legislation 
in conformity with the general purpose of Congress revealed in both.* 
This is the more difficult because of the fundamentally antagonistic 
means by which each act seeks to achieve the common end, namely, 
making the business subject to its control better serve the public. 
The Interstate Commerce Act, recognizing that the railroad business 
is inevitably a monopoly,’ proceeds to regulate it as such. The Sher- 
man Act regulates only indirectly by preventing restraints on com- 
petition. Where unrestrained competition proves incompatible with 
proper regulation, which act shall prevail? Unless it is clear that 
Congress foresaw the conflict and chose one means to the exclusion 

1 See Act of July 2nd, 1890, 26 Star. at L. 209; U. S. Comp. Srar., § 8820. 

2 See Act effective April 5, 1887, 24 Stat. at L. 379. In a number of States, 
State anti-trust laws were construed as inapplicable to public utilities already 
subject to regulation. See 27 Harv. L. Rev. 286. 

8 United States v. Trans-Missouri Freight Association, 166 U. S. 290 (1897); 
United States v. Joint Traffic Association, 171 U. S. 505 (1898); Northern Se- 
curities Co. v. United States, 193 U. S. 197 (1904) ; United States v. Union Pacific 
Ry. Co., 226 U. S. 61 (1912). 

4 See SuTHERLAND, STaTUTORY CONSTRUCTION, § 288. 


5 See Texas Pacific R. Co. v. Interstate Commerce Com., 162 U. S. 197, 210, 
211 (1896). See SHARFMAN, THE AMERICAN RAILROAD PROBLEM, 222-234. 
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of the other, the problem is one for judicial legislation.® The com- 
parative weight given to the provisions of each statute must depend 
somewhat on the changing content of the statutes themselves, as 
amended from time to time and developed by construction.’ And in 
the choice between the means provided by each statute, the result will 
depend, also, on whether competition or regulation has proved itself 
in actual experience the better adapted to the legislative purpose. 

Shortly after the enactment of the Sherman Act the Supreme Court 
showed a tendency towards a literal construction of its provisions,® 
even where such a construction brought it into conflict with the Inter- 
state Commerce Act. The question arose as to whether a combina- 
tion among railroads to fix reasonable and non-discriminatory rates 
was prohibited. Although essential to a proper regulation of the rail- 
roads, and impliedly authorized by the Interstate Commerce Act, such 
a combination was enjoined at the suit of the attorney general. The 
only reason why this construction of the Sherman Act did not prove 
so intolerable as to require amendment even at the height of hostility 
toward the railroads, is that it never became the law by which the 
railroads governed their conduct. Under a wise executive tolerance 
competition in rates has long since practically ceased to exist.° The 
tremendous complexity of the problem of rate-making, the delicacy of 
adjustment necessary to harmonize the conflicting claims of competing 
markets, the business necessity for stable rates, make concerted action 
by the railroads essential.** 

A recent case, however, raised the question whether this system of 
codperative rate-making might not be upset by actions for damages 
brought by individual shippers. Contrary to a dictum in the Trans- 
Missouri Freight Association Case,'*?. the Supreme Court held that 
since the rates maintained by the alleged illegal combination were the 
published rates, found reasonable and approved by the Interstate 
Commerce Commission, no cause of action was stated under the Sher- 
man Act.'® The result was reached by applying to the apparent 
meaning of section 7 of the Sherman Act ‘* the same limitations which 





8 See Pounp, An INTRODUCTION TO THE PHILOSOPHY OF THE Law, 104 ff.; 
Carpozo, THE NaTuRE OF THE JuDICIAL Process, 14 ff., 68-85. 

7 See 2 WarTkKINs, SHIPPERS AND CARRIERS, 928-1270 (acts regulating com- 
merce annotated) ; 1280-1333 (acts governing combinations in restraint of trade 
annotated). 

8 For examples of literal construction in other early cases see note 20, infra. 

® United States v. Trans-Missouri Freight Association, supra, note 3. 

10 See Blewett Lee, “ Combination not Competition of Railroads,” 16 Micn. 
L. Rev. 496, 510. See also Spectra Report or INTErstateE ComMERCE CoMMIS- 
sion TO ConoreEss, Dec. 1, 1917; 56 ConcRESsSIONAL RecorD, 1941; Drxon, Rat- 
ROADS AND GOVERNMENT, 274-275. 

11 Riprey, Rates AND Recutations, cc. III, IV. For typical problems of 
adjusting disputes of different markets, see Eau Claire, Wisconsin, Lumber Case, 
5 I. C. C. 264; Morris, etc., Mnfg. Co. v. Ill. Central Ry., 30 I. C. C. 443 (1914). 
See also SHARFMAN, Op. cit., 262-276. 

12 See note 3, supra, 166 U. S. 290, 332. One reason for holding a rate com- 
bination illegal, although the rates maintained were reasonable, was to enable an 
individual to recover damages without going through the difficult process of 
establishing the unreasonableness of the rates maintained. 

13 Keogh v. Chicago & Northwestern Ry. Co., 43 Sup. Ct. Rep. 47 (1922). 
For the facts of this case see Recent Cases, infra, p. 485. 

14 See note 1, supra. The Section reads: “ Any person who shall be injured 
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previously had been placed on section 22 of the Interstate Commerce 
Act.1®> Whenever recovery in a common law or statutory action would 
result in inequality of treatment between shippers, it has been denied.'¢ 
To allow actions in state courts based on the illegality of the published 
tariffs is in effect granting rebates to the plaintiffs, varying with the 
criteria of illegality adopted by common law or statute in the different 
states and with the guesses of the juries applying them. Hence, the 
published tariff is held to be the measure of the shipper’s rights for. all 
Even when the Interstate Commerce Commission finds 
the published tariff to be in violation of the Interstate Commerce Act 
the remedies provided by the act are held to be exclusive.1® These 
limitations on section 22 of the Interstate Commerce Act are based 
on the general purpose of Congress found in the other provisions of 
the act, i.e., to prevent unjust discrimination. It is clear that to allow 
an action based on the illegality of the published tariff on the ground 
that it is maintained in violation of the Sherman Act, would be equally 


purposes.*’ 


inconsistent with this purpose.’® 


But instead of merely construing 


away the apparent meaning of a clause in one statute by reference to 
the general: purpose of Congress revealed in the same statute, it was 
necessary to construe away the apparent meaning of a clause in one 
statute by the purpose of Congress found in another. Yet it would be 


difficult to criticize the court for taking this step.?° 





in his person or property by any other person or corporation by reason of any- 


thing forbidden or declared to be unlawful by this act, may sue therefor in any 
Circuit Court of the United States in the district in which the defendant resides 
or is found, without respect to the amount in controversy, and shall recover 
threefold the damages by him sustained, and the costs of suit including a reason- 
able attorney’s fee.” 

15 See note 2, supra. The section reads in part: “. . . and nothing in this 
act contained shall in any way abridge or alter the remedies now existing at 
common law or by statute, but the provisions of this act are in addition to such 


remedies.” 


16 Texas Pacific Ry. Co v. Abilene Oil Co., 204 U. S. 426 (1907). 

17 The doctrine has been carried so far that the railroad is not bound by its 
misrepresentations as to what constitutes the published rates. Louisville & Nash- 
ville R. R. Co. v. Maxwell, 237 U. S. 94 (1915). See 30 Harv. L. Rev. 400. 

‘Conversely, failure to make a disclosure required by the published tariff, may 
be the basis of an estoppel against the shipper, though he is ignorant of the 
Boston & Maine Ry. v. Hooker, 233 U. S. 97 (1913). See 27 
Harv. L. Rev. 737. ; 

18 Louisville, etc., Ry. Co. v. Ohio Valley Tie Co., 242 U. S. 288 (1916). 

19 The measure of damages for violation of the Sherman Act would be the 
difference between the charge owing to the combination and what the charge 
would have been without the combination. Chattanooga Foundry & Pipe Works 
v. Atlanta, 203 U. S. 390 (1906). What the hypothetical competitive charge 
would be may be a matter so speculative as to be in itself a ground for denying 
recovery. International Harvester Co. v. Kentucky, 234 U. S. 216 (1914). The 
damages would be even more speculative in the case of a rate combination be- 
cause the hypothetical lower rate from which they are computed must not only 
be such a rate as competition would compel but also that rate which the Com- 
mission would have permitted as not involving discrimination between places. 
This was an alternative ground for the decision in the principal case. But even 
where the nature of the damages was not so speculative as to prevent recovery 
on that ground, they would be such as to prevent any semblance of equality of 
treatment between the various shippers who might sue for them. 

20 The reasoning of the court would lead to the same result so long as the 


requirement. 


rates charged were the published rates, even if there had been no finding by the 
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Rate-making by combination among railroads is thus freed from 
interference by actions for damages under the Sherman Act. There 
is no indication of a change in the executive policy not to proceed 
against such combinations. But what of injunctions at the suit of 
individual shippers? The total absence of any legal remedy for the 
failure to maintain competitive rates under the recent decision, and 
the duty to maintain them under the theory of the freight association © 
cases 2 would seem to afford adequate grounds for equitable relief.?* 
A suit for an injunction would raise the question whether those cases 
would be followed today. ‘‘ The paramount purpose of Congress, pre- 
vention of unjust discrimination ” ** between places as well as between 
individuals, should not be defeated by construing the Sherman Act as 
still prohibiting combinations essential to this purpose. It is sub- 
mitted that the freight association cases do not compel such an un- 


Commission; or the Commission had found them unreasonable. The analogy 
to the cases where common law actions are denied will carry us thus far. See 
note 18, supra. But wherever the practice indulged in by the illegal combination 
' is of such character that common law actions might be maintained against in- 
dividual carriers, it does not follow that the shipper is entitled to have his 
damages tripled under § 7 of the Sherman Act. Where a carrier discriminates 
against a shipper, and the nature of the inquiry necessary to establish the dis- 
crimination is not essentially one of fact and discretion in technical matters, 
a common law action in a state court may be maintained. Gt. Northern Ry. Co. 
v. Merchants Elevator Co., 42 Sup. Ct. Rep. 477 (1922). But here the damages 
go to equalize the discrimination, whereas allowance of triple damages would 
result in the end in a net rebate of twice the original overcharge. See Penn Ry. 
v. Union Coal Co., 159 Fed. 378 (Circ. Ct., E. D. Pa., 1908). Cf. Meeker v. 
Lehigh Valley Co., 183 Fed. 548 (2nd Circ., 1910). 

21 See note 3, supra. 

22 $16 of the Clayton Act allowes issuance of injunctions at the suit of an 
individual to prevent threatened damage through violation of the Anti-Trust 
Act, under the same circumstances as injunctive relief against threatened torts 
is granted by courts of equity. See Act of Oct. 15, 1914, 38 Star. aT L. 730 $16; 
U. S. Comp. Srar., § 8835. Prior to this amendment, only the federal govern- 
ment might enjoin violations of the Sherman Act. Minnesota v. Northern Se- 
curities Co., 194 U. S. 48 (1904); Paine Lumber Co. v. Neal, 244 U. S. 450 
(1917). The latter case was decided by the Supreme Court after the Clayton 
Act went into effect, but was begun prior to the act. See 2 Minn. L. Rev. 306; 
12 Ix. L. Rev. 435-437. It did not, however, preclude any relief under the act. 
Duplex Co. v. Deering, 254 U. S. 461 (1920). Most of the interpretations of 
this provision have involved injunctions against activities of labor unions, where 
there was no question as to the plaintiff’s need for equitable relief, and the real 
issue was whether or not the defendants were violating the act. See Duplex Co. 
v. Deering, supra; Gable v. Vonnegut Machinery Co., 274 Fed. 66 (6th Circ., 
1921). Mere violation of the act would not seem to be ground for an individual 
obtaining an injunction. See 1 Ames Cases in Equity JurIspICcTION, p. 30. This 
is in accord with the refusal of the court to allow alleged violation of the Sher- 
man Act to be set up as a ground of public policy to defeat recovery in contract. 
Wilder Mnfg. Co. v. Corn Products, etc., Co., 236 U. S. 165 (1015). See 28 
Harv. L. Rev. 691. It may be that a small shipper would be denied injunctive 
relief on the ground that his damages would be trifling, and a larger shipper on 
“the ground that, since his competitors would be in the same situation, any loss 
he might sustain would be shifted to the ultimate consumer, as the court reasoned 
in the principal case. But the Interstate Commerce Commission has refused to 
consider this possibility of shifting the loss in finding damages for charging an 
unreasonable rate. Sloss-Sheffield Steel & Iron Co. v. Louisville & Nashville R. R. 
Co., 51 I. C. C. 635, 641 (1918). The Supreme Court has approved this rule. 
Southern Pac. Co. v. Darnell-Taenzer Co., 245 U. S. 531 (1018). 

23 Per Mr. Justice Brandeis, Keogh v. Chicago N. W. Ry., 43 Sup. Ct. Rep. 
47, 49 (1922). 
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fortunate construction. The decided change in the content of the 
Interstate Commerce Act, once so imperfect in its remedial provisions 
as to be almost wholly ineffective to regulate the railroads ** but now 
adequate to the situation,®® the change in the attitude of Congress 7¢ 
and of the public as to the desireability of competition in rates, present 
an entirely different situation from ‘that existing in 1897.27 The 
Sherman Act also presents a decided change of front, due not so much 
to amendments as to the changed meaning judicial construction has 
given to its broad general provisions.** The constant tendency has 
been to work out a more flexible test to determine whether a given 
combination is prohibited.2® It is to be hoped that the criteria of il- 
legality applied to railroad combinations under the anti-trust acts will 
be sufficiently flexible to allow for the different aspects which the same 
sort of a combination may present in different generations under the 
changing content of the acts dealing specifically with the railroad 
problem. Then the courts will have reached a commendable solution 
to the problem of reconciling conflicts between the two courses of 
legislative control. 


24 See George W. Wickersham, “Federal Control of Interstate Commerce,” 
23 Harv. L. Rev. 241, 250; Edgar Watkins, “Outstanding Events in Railroad 
Regulation,” 19 Cor. L. Rev. 47, 49. 

25 Adequate protection to the shipper required adjudication of the reasonable- 
ness of rate schedules before they went into effect. See Riptey, op. cit., 471. 
This power was given the Commission by the amendment of 1910. See 36 Star. 
art L. 539. Besides these changes which tend to diminish the desirability of 
competition in rates, the power to prescribe a minimum rate, given the Com- 
mission by the Transportation Act of 1920, 41 Stat. at L. 456, has very much 
narrowed the field in which such competition might conceivably operate. See 
Henry Wolf Biklé, “The Power of the Interstate Commerce Commission to 
Prescribe Minimum Rates,” 36 Harv. L. Rev. 5. 

26 By the Act of 1920, Congress to a large extent did away with the require- 
ment of competition even in services. See 1 WATKINS, SHIPPERS AND CARRIERS, 
3 ed., 502. While railway consolidations were to be allowed under certain cir- 
cumstances no provision was made expressly authorizing “loose combinations ” 
for rate-making. For the distinction between “loose combinations” and “ close 
combinations,” see Robert L. Raymond, “The Federal Anti-Trust Act,” 23 Harv. 
L. Rev. 353, 378; “ The Standard Oil and Tobacco Cases,” 25 Harv. L. Rev. 31, 
40. The author’s conclusions as to the relative economic advantage of, and 
therefore the relative reasonableness of the two forms of combinations would not 
seem wholly applicable to railroads. The benefit of codperation in rate-making 
is at least equivalent to any benefit involved in the alleged superior efficiency of 
a close combination over its component parts. For criticism of the view that 
there is an economic advantage in consolidations of large corporations into still 
larger ones see Myron W. Watkins, “ The Change in Trust Policy,” 35 Harv. L. 
Rev. 815, 926.. The failure of Congress expressly to provide for loose combina- 
tions to agree on rates, does not amount in itself to a prohibition by implica- 
tion of such combinations, since under the existing law as actually enforced such 
combinations were already permissible. To say that Congress had in mind the 
freight association cases, as the interpretation of the existing law, besides in- 
volving a fiction, involves the supposition that those cases had not ceased to be 
the law because of changing circumstances. 

27 Date of United States v. Trans-Missouri Freight Association, supra, note 3. 

28 The Sherman Act, because of the generality of its terms, would seem to 
be one of those rare statutes which like a constitution should have an evolutif 
interpretation. See Carpozo, op. cit., 83-85. 

29 See 36 Harv. L. Rev. 86. Compare the early tendency of the court to 
a literal construction in the case of the United States v. E. C. Knight, 156 U. S. 
1 (1895) with the more liberal view taken in the Northern Securities Case, supra, 
note 3, the method of approach in the freight association cases, supra, note 3, 
with that in the Standard Oil Case, 221 U. S. 1 (1911). 
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THE RESTRAINT OF PROCEEDINGS IN STATE CoURTS BY THE FEDERAL 
Courts. — Our dual system of federal and state courts, cOordinate 
in many branches of jurisdiction, presents the possibility of conflicting 
action. To prevent such a contingency, and to declare a policy of 
harmony,’ the Second Congress? prohibited the federal courts from 
enjoining proceedings in state courts. Aside from an exception in 
bankruptcy proceedings, this sweeping prohibition * is still in force.* 
Interference by state courts with federal proceedings, as well as the 
converse, would defeat the principles of comity expressed by this 
policy. The statute is interpreted, therefore, to permit injunctions 
in three situations. 

Broadly stated, the first exception embraces cases in which the 
federal court must act to protect its own jurisdiction, judgments, or 
decrees. The simplest application of this exception is in cases re- 
moved to the federal courts. After the filing of a sufficient petition 
and bond for removal ® the state court loses all jurisdiction. The liti- 
gants are rightly enjoined from pressing the void proceedings.” Under 
this rationale it should be immaterial whether the removed action 
involves specific property, or is purely in personam. An even more 
urgent necessity for interference arises when a state suit attacks a title 
adjudicated in a prior federal litigation. An adverse decision would 
render the federal judgment nugatory, therefore the court is justified 
in declaring that the strict words of the statute do not apply.® 

If one of the parties initiates another action upon the same cause 
in a state court while suit in a federal court is pending, may the court 
restrain the second litigation? If the action deals either actually or 
potentially with any specific property,® manifestly the first court must 
maintain its exclusive jurisdiction over the entire suit.1° The possi- 





1 At this time equitable defenses could not be set up in an action at law. 
This fact may be advanced as an additional reason for the statute, the purpose 
being to keep the equity suit in the same jurisdiction as the law action. 

2 See 1 Stat. aT L., c. 57 § 5. 

3 “The writ of injunction shall not be granted by any court of the United 
States to stay proceedings in any court of a state, except in cases where such 
injunction may be authorized by any law relating to proceedings in bankruptcy.” 
See 1911 Jup. Cope, § 265; 36 Star. at L., 1162. 

4 Leading cases denying the injunction are: Diggs v. Wolcott, 4 Cranch 
(U. S.) 179 (1807); Dial v. Reynolds, 96 U. S. 340 (1877); in a criminal action: 
Harkrader v. Wadley, 172 U. S. 148 (1808). 

5 See cases cited in 1 Bares, FeperaL Equity Procepure, § 541; 1 Joyce, 
Injunctions, § 88; 2 Foster, FepERAL Practice, 6th ed., §§ 270, 2704. 

8 Traction Co. v. Mining Co., 196 U. S. 239 (1904). Cf. Coeur D’Alene Ry. 
v. Spalding, 93 Fed. 280 (oth Circ., 1899). 

7 French v. Hay, 22 Wall (U. S.) 250 (1874); Dietzsch v. Huidekoper, 103 
U. S. 494 (1880) ; Traction Co. v. Mining Co., supra. The contrary result would 
make possible the hopeless conflict of opposed judgments on the same cause of 
action. However, the court has discretion to deny the injunction where no 
irreparable injury is threatened. Wagner v. Drake, 31 Fed. 849, 851 (S. D. Ia., 
1887). See I Joyce, op. cit., $ 602. 

8 The power to restrain the parties from further action in such a suit is well 
established. Julian v. Central Trust Co., 193 U. S. 93 (1903). 

9 Jurisdiction over a person is of a similar nature. As to official consent 
enabling a second court to try a defendant in custody of the first court, see 
—— v. Fessenden, 42 Sup. Ct. Rep. 309 (1922), commented on in 36 Harv. L. 

EV. 221. 
10 If the state court first obtains jurisdiction over the res, the federal court 
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bility of two courts each attempting to deal with the same property 
at the same time has led to the recognized position that in this situa- 
tion the federal court may enjoin the parties from further action in 
the state suit. This reasoning fails when the action is purely in 
personam. Although inconvenient for the parties, two personal actions 
may proceed concurrently and independently, neither interfering with 
the other.'* Therefore, the decisions granting an injunction where no 
res was involved,’ illustrated by a recent case in the Circuit Court of 
Appeals,’* were justified on another ground.'® The plaintiff, because 
of diversity of citizenship, had chosen to pursue his remedy in the 
federal court. The subsequent state action, by racing to prior judg- 
ment, would deprive him of an alleged constitutional right to have 
the case adjudicated in the federal tribunal. To protect this right, as 
well as to vindicate its jurisdiction, the federal court could restrain the 
defendant from prosecuting the state action. 

A Supreme Court decision *® denies the validity of this reasoning 
in personal actions where federal jurisdiction is based upon diversity of 
citizenship. The Court rejects the premise that diversity of citizen- 
ship confers a constitutional right *’ to federal adjudication, and adopts 
the view that the necessity of protecting its jurisdiction, which occurs 


properly holds its action in abeyance until judgment in the prior suit. Gates 
v. Bucki, 53 Fed. 961 (8th Circ., 1893). 

11 President of Bowdoin College v. Merritt, 59 Fed. 6 (Circ. Ct., N. D. Cal., 
1893) ; Lanning v. Osborne, 79 Fed. 657, 662 (Circ. Ct., S. D. Cal., 1893). The 
cases are supported by the principle of comity that when one court takes juris- 
diction over the res, it is completely withdrawn from the power of all other 
courts. Covell v. Heyman, 111 U. S. 176 (1884). 

12 Stanton v. Embrey, Admr., 93 U. S. 548 (1876); Gordon:v. Gilfoil, 99 
U. S. 168 (1878). The first judgment obtained affects the other suit according 
to the principles of res adjudicata. If the state suit, although involving the same 
issues, is upon a different cause of action, the federal court will not interfere. 
Chicago, R. I. & P. R. R. v. Depot Co., 92 Fed. 22 (Circ. Ct., W. D. Mo., 1898). 
So also if the state action involves different issues from the federal case. Kansas 
City Gas Co., v. Kansas City, 198 Fed. 500 (W. D. Mo., 1912). See 26 Harv, 
L. REv. 270. 

18 Looney v. Eastern Tex. R. R., 247 U. S. 214 (1917). While the Shreveport 
Case was pending the attorney general of Texas brought suit in the state court 
to enjoin the roads from enforcing the rates. The Supreme Court restrained 
him from further prosecuting this suit. This was necessary to protect the federal 
jurisdiction, but no res was involved. See Fisk v. Credit Mobilier, 10 Blatch, 
518 (Circ. Ct., S. D. N. Y., 1873), holding that the statute never applies when 
a prior federal action is pending. Such language is general. The courts have 
failed to distinguish cases involving a res from actions purely in personam. 

14 Higgins v. California Prune & Apricot Growers, 282 Fed. 550 (2nd Circ., 
1922). For the facts of this case, see Recent Cases, infra, p. 482. The multi- 
plicity of federal suits should not confuse the issue. Not proceeding on the basis 
of the presence or absence of specific property, the court decides that the statute 
does not apply although the action is purely in personam. See ibid., at 558. 

15 Burke Construction Co. v. Kline, 271 Fed. 605 (8th Circ., 1921), reversed 
in 43 Sup. Ct. Rep. 79 (1922). For the facts of this case, see Recent Cases, 
infra, p. 482. 

16 Kline v. Burke Construction Co., 43 Sup. Ct. Rep. 79 (1922). 

17 Untrep States Constirution, Art. III, §§1, 2. The Constitution merely 
grants Congress authority to establish such a jurisdiction. United States v. 
Hudson, 7 Cranch (U. S.) 32 (1812); Stevenson v. Fain, 195 U. S. 165 (1904); 
Mayor v. Cooper, 6 Wall. (U. S.) 247, 252 (1867). The Court takes the position 
that a right which may be given and taken away by Congressional action may 
not be protected as a constitutional right. 
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only when a res is involved,'® alone justifies federal interference with 
the state action. This rebuilds the vigor of the original prohibitive 
statute. While the language used in the opinion is bread, it may well 
be doubted whether it is contemplated thereby to deprive the federal 
courts of all equitable jurisdiction to grant bills of peace and inter- 
pleader where actions are pending in both federal and state courts.’® 

As a second general exception to the statute, federal courts enjoin 
the execution of void or inequitable state judgments.”® Unfortunate 
terminology has marred this legitimate exercise of power. It is un- 
sound to found the jurisdiction upon the specious argument that the 
injunction acts not on the court but on the contending parties. Since 
the famous controversy between Lord Coke and Chancellor Ellsmere ** 
equity has acted upon the litigants to control court actions. Yet it is 
obvious that the substantive result is to affect the proceeding of the 
court.?*. It also is urged that the action leading to a wholly void 
judgment is completely nugatory, hence not a “ proceeding” within 
the meaning of the statute.?* But it is: unnecessary to resort to such 
artificial constructions to support the power. The “ proceedings ” ** 
contemplated by the statute, having culminated in a judgment, are at 
an end. The plaintiff is threatened with execution on a judgment 
which in good conscience should not be enforced.*® He establishes 
this equitable attack in the federal suit. This is an entirely new cause 
of action, and the court has general power ** to make its decree effec- 





18 The same decision, in effect, was reached in Stewart Land Co. v. Arthur, 
267 Fed. 184 (8th Circ., 1920). 

19 Excluding such a result, the line drawn may result in hardship in cer- 
tain cases. A plea in abatement that a prior action is pending is not avail- 
able to the defendant harassed by two suits. Stanton v. Embrey, supra. The 
equitable power to restrain a multiplicity of suits will not in any case not involv- 
ing a res surmount the statute. Kansas City So. Ry. v. Quigley, 181 Fed. 190 
(Cire. Ct., W. D. Ark., 1910). Cf. Higgins v. Cal. Prune & Apricot Growers, 
supra, note 14. See 2 Foster, op. cit., § 266. The disposition of cases in which 
federal jurisdiction is derived “under the constitution and laws of the United 
States,” Unirep States Constirution, Art. III, §1, is left undecided. It is 
improbable that the court will relinquish the power of injunction in such cases 
which involve a real danger of interference with federal authority. Cf. Looney 
v. Eastern Texas R. R., supra, note 13. 

20 See cases collected in 1 Bares, op. cit., § 543; 2 Joyce, op. cit., § 700. 

21 See Earl of Oxford’s Case, 1 Ch. R. 1 (1616). 

22 Despite the fallacy of the contention it is the generally accepted argument 
for holding the statute inapplicable. Marshall v. Holmes, 141 U. S. 589 (1801) ; 
Chicago, R. I. & P. R. R. v. Callicotte, 267 Fed. 799 (8th Circ., 1920); Nat’l 
Surety Co. v. Humboldt Bank, 120 Fed. 593 (8th Circ., 1903). The better view 
rejects this evasion. See Peck v. Jenness, 7 How. (U. S.) 612, 625 (1849); 
Whitney v. Wilder, 54 Fed. 554 (sth Circ., 1892). See also Coeur D’Alene Ry. v. 
Spalding, 93 Fed. 280, 282 (oth Circ., 1899); Wagner v. Drake, supra, note 7. 

23 Simon v. Southern Ry. Co., 236 U. S. 115 (10915); Mohawk Oil Co. v. 
Layne, 270 Fed. 841 (W. D. La., 1921). 

24 But see Chief Justice Marshall in Wayman v. Southard, ro Wheat. (U. S.) 
I, 23, 32 (1825). Taking depositions is a “ proceeding” within the terms of the 
statute. American Co. v. Whitney, 190 Fed. 109 (Circ. Ct., N. D. Ohio, torr). 

25 Judgment obtained by fraud: Chicago, R. I. & P. R. R. v. Callicotte, 
supra; Nat’l Surety Co. v. Humboldt Bank, supra; unconscionable judgment 
because of relation of parties by contract; Wells Fargo v. Taylor, 254 U. S. 175 
(1920). Where no such ground of equity jurisdiction is present the court will 
not interfere. Hartford Life Ins. Co. v. Johnson, 268 Fed. 30 (8th Circ., 1920). 

26 See 1911 Jup. Cope, § 262. “The courts of the United States shall... 
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tive even though this involves enjoining the enforcement *” of a judg- 
ment rendered by a state court. A recent case *® in the District 
Court illustrates the salutary use of this power. 

State administrative tribunals, such as railroad commissions, having 
mixed legislative, executive, and judicial functions, are not in the gen- 
eral category of ‘“‘ courts”; and hence, are a third exception.*® How- 
ever, when such a, body exercises a purely “ judicial” ** function, 
danger of conflicting decrees arises. To this extent the body must be 
held a “court.” This apparent inconsistency in terms need not 
necessarily lead to great practical difficulty. When the board acts in 
its legislative or administrative capacity the statute should not apply;** 


have power to issue all writs not specifically provided for by statute which may 
be necessary for the exercise of their respective jurisdictions, and agreeable to 
the usages and principles of law.” This section is regularly construed with 
§ 265. See Kline v. Burke Construction Co., supra, note 16. The exercise of 
the power is within the discretion of the court. Pierce v. Nat’l Bank of Com- 
merce, 268 Fed. 487 (8th Circ., 1920), aff'd, 282 Fed. roo (8th Circ., 1922). 

27 The power was denied in Leathe v. Thomas, 97 Fed. 136 (7th Circ., 1899). 
See criticism by Judge Sanborn, in Nat’l Surety Co. v. Humboldt Bank, supra, 
601. 

28 If the judgment is valid but its execution prohibited by law, the execution 
will be restrained. Seaboard Air Line Co. v. Fowler, 275 Fed. 239 (W. D. N. C., 
1921). See 35 Harv. L. Rev. 472. But cf. American Ass’n v. Hurst, 59 Fed. 1 
(6th Circ., 1893). 

29 Reid Gas Engine Co. v. Exchange Nat’l Bank, 281 Fed. 847 (W. D. La, 
1922). For the facts of this case, see RECENT CasEs, infra, p. 481. 

80 Bacon v. Rutland R. R., 232 U. S. 134 (1914). 

31 There is no clear line of demarcation between functions that are “ judicial ” 
and those that are legislative. In a leading case it is said that “a judicial in- 
quiry investigates, declares and enforces liabilities as they stand-on present or 
past facts and under laws supposed already to exist. . . . Legislation, on the 
other hand, looks to the future and changes existing conditions by making a new 
rule... .” See Prentis v. Atlantic Coast Line, 211 U. S. 210, 226 (1908). 
This is hardly a satisfying definition, It is impossible to be more exact, however, 
because the distinction is not based on logical difference, but on historical prac- 
tice and present convenience. The question of whether a given proceeding is 
judicial or legislative arises most often where the right to a hearing is claimed 
and denied. If the proceeding is judicial, the parties directly affected have a 
right to be heard; if it is legislative, they have not. Plymouth Coal Co. v. 
Pennsylvania, 232 U. S. 531 (1914). The reason for this differentiation is largely 
historical. In the days when the lords of the realm were the only “ people” 
who counted, they themselves were the legislative body, and hence always had 
opportunity to be heard concerning projected enactments. They were not the 
king’s judges, however, and so they had to be protected by an affirmative re- 
quirement that they have the right to be heard in proceedings in the courts. 
Matters handled by Parliament became known as “legislative”; business con- 
tinuously despatched by the courts was “judicial.” The separation of powers 
was based on practical need for a division of labor, and the apportionment of 
powers is the slow growth of practice and custom. See McItwarin, Hicnh Court 
OF PARLIAMENT, 257 et seg. Hence the question of whether or not a body which 
performs a certain function is at that time a court, and whether or not it must 
provide a hearing, must depend upon whether its function is more like the func- 
tions customarily assumed by the courts than like those conventionally handled 
by the legislature. It is a question of relative similarity, not of categorical ex- 
actness. See Dreyer v. Illinois, 187 U. S. 71, 84 (1902); Interstate Commerce 
Commission v. Brimson, 154 U. S. 447, 487 (1804); Wayman v. Southard, 10 
Wheat. (U.S.) 1, 43 et seg. (1825). See also Cuthbert W. Pound, “ The Judicial 
Power,” 35 Harv. L. Rev. 787, 789; Eugen Erlich, “ Montesquieu and Sociologi- 
cal ——" 29 Harv. L. Rev: 582. And see Guose, Comp, Apm. Law. 
75, 76, 85, 86. 
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when the function is “ judicial,” federal courts should not enjoin the 
proceedings. In this type of case, as in the others, the policy of har- 
mony, rather than the strict letter of the statute, should be the 
governing principle of the decisions. 





THE DIsTINCTION BETWEEN PUBLICLY AND PRIVATELY OWNED 
MunicipaL Property. — Municipal activities, it is said, are divided 
into those of a public and those of a private nature. Legal conse- 
quences of far-reaching importance flow from this distinction. The 
cases, however, furnish no satisfactory test by which to determine in 
which category any given function falls. As a result, not only is there 
great contrariety in the views of different jurisdictions, but little co- 
herence can be found in the cases of the same jurisdiction The 
vagaries of the problem, in one of its important aspects, may with 
profit be traced in a line of Massachusetts cases dealing with the power 
of a state legislature to interfere in the management of property owned 
by a municipality, or to compel its transfer to some other governmental 
agency. 

In Proprietors of Mount Hope Cemetery v. Boston,? it was held that 
land acquired by the city of Boston in pursuance of an act requiring 
it to furnish a burial ground for the interment of those dying within 
the city limits was owned by the city in its private and proprietary 
capacity; and that a subsequent act, requiring the city to transfer the 
cemetery without compensation to a corporation formed for the pur- 
pose of taking over this city function, was beyond the constitutional 
power of the legislature.* The opinion gives no test by which to 





82 Prentis v. Atlantic Coast Line Co., supra; Boston & Maine R. R. v. Niles, 
218 Fed. 944 (D. N. H., 1914). See 22 Harv. L. Rev. 368; 28 Harv. L. Rev. 


1 The chief source of confusion lies in oversimplification of the problem. 
The cases assume that the distinction exists and that it is the key to the solu- 
tion of problems which arise in different branches of the law of municipal 
corporations. In fact, there is no such single unifying principle. Whether or 
not a certain function is public in the sense that a city may raise money by 
taxation to engage in it is a very different question from whether or not the 
city ought to be liable for torts committed in the conduct of this same enter- 
prise. So also the. question whether certain property held by a city is within 
the protection of a home rule provision in the state constitution depends not 
on whether it is held for public purposes in the sense that it may be legitimately 
carried on by the city, but on whether it is of local concern and hence within 
the protection of such a provision. The following cases in a single jurisdiction 
indicate the prevailing confusion on the subject: Walla Walla City v. Walla 
Walla Water Co., 172 U. S. 1, 7-10 (1898); Workman v. New York City, 
179 U. S. 552 (1900); South Carolina v. U. S. 199 U. S. 437, 471-472 (1905) ; 
Heim v. McCall, 239 U. S. 175, 190 (1915); Los Angeles v. Los Angeles Gas 
& Elec. Corp. 251 U. S. 32 (1919); Harris v. District of Columbia, 256 U. S. 
650 (1921); Springfield Gas & Elec. Co. v. City of Springfield, 257 U. S. 66 
(1921). Judge Cardozo speaks of this problem as one which has troubled the 
New York courts, and as meriting legislative attention. See Benjamin N- 
Cardozo, “A Ministry of Justice,’ 35 Harv. L. Rev. 113, 120. See Van Dyke 
v. City of Utica, 196 N. Y. Supp. 277 (1922). See also 34 Harv. L. Rev. 66. 

2 158 Mass. 509, 33 N. E. 695. (1893). 

3 Very significant is the history of this case. Originally, the unanimous 
decision of the court was that the cemetery was held by the city in its public 
Capacity and that the statute was constitutional. Because of a fear that the 
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distinguish a city’s public property from its private property. City 
water works, parks, markets, hospitals and libraries are enumerated 
as examples of property held in a proprietary capacity. A later case,‘ 
however, treats this as a dictum, and holds that a city park is subject 
to legislative control.® A similar result, it is submitted, shoul: howe 
been reached in the Mount Hope case. The cemetery was acquired 
by the city in an effort to fulfil its municipal duty of caring for its 
indigent dead,° and not for the purpose of engaging in a private enter- 
prise.’ The act of the legislature merely changed the trustee of this 
public function. In the absence of an express limitation in the Massa- 
chusetts constitution on the power of the Legislature thus to interfere 
in local municipal affairs, there was no constitutional basis for in- 
validating this legislation.® 

The significance of the Mount Hope case has been greatly diminished 
by a series of decisions involving the Boston subway system. In 
Prince v. Crocker,'® a statute, creating a state appointed commission 
with power to construct a subway in Boston, and imposing the total 
cost thereof on the city, was upheld. In Browne v. Turner," it was 
held that the subways were owned by the city in its “public” ca- 
pacity, and that the state legislature could compel their lease to a 


reasoning of the court would justify the legislature in appropriating without 
compensation the city’s water sources, a re-argument was requested and granted. 
The first opinion, by Mr. Justice Holmes, was withdrawn from the files and 
the present opinion substituted. No official reference can be given to the 
original opinion. Several Boston newspapers commented on the case. See 
Boston JourNAL, May 10, 1892, at 5. See also the final page of the brief 
submitted by the Hon. Nathan Matthews to the Supreme Judicial Court of 
Massachusetts in City of Boston v. Treasurer and Receiver General, 237 Mass. 
403 (1921). This unanimous and complete reversal of opinion by the court, 
together with the reason for which the re-argument was allowed, makes it not 
unreasonable to suppose that the court was influenced by the fear that the 
legislature would interfere in the city’s water works. But there was no con- 
stitutional prohibition against such interference, and no warrant for the court 
to impose such a limitation. Attorney-General v. McGuinness, 78 N. J. Law 
346, 75 Atl. 455 (1910). See Howard Lee McBain, “ The Doctrine of an 
Inherent Right of Local Self Government,” 16 Cor. L. Rev. 190, 299. But see 
Amasa M. Eaton, “The Right to Local Self-Government,” 13 Harv. L. Rev. 
441, 570, 638; 14 Harv. L. Rev. 20, 116. 

4 Higginson v. Treasurer, 212 Mass. 583, 99 N. E. 523 (10912). 

5 As to hospitals, see Ware v. City of Fitchburg, 200 Mass. 61, 85 N. E. 
951 (1908). 

6 The history of this municipal function is traced in the Mount Hope 
decision. See 158 Mass. 509, 513 (1893). 

7 The sale of burial plots which the city was permitted to make was merely 
incidental to the discharge of this duty and cannot be said to have lent to the 
enterprise the character of a business venture. The Massachusetts courts have 
been very strict in their interpretation of what are governmental activities. 
Opinions of the Justices, 155 Mass. 598, 30 N. E. 1142 (1892); Opinion of the 
Justices, 182 Mass. 605, 66 N. E. 25 (1903). Cf. Opinion of the Justices, 150 
Mass. 592, 24 N. E. 1084 (1890). Yet there was no suggestion that the main- 
taining of a cemetery was not public or governmental, and hence beyond the 
scope of legitimate municipal activity. 

8 There was no such limitation in the Massachusetts constitution. The court 
relied on Const or Mass., Dec. of Rights, Art. X and on the Const. oF THE 
Unitrep States, Amend. XIV. ; 

® See note 3, supra. 

10 166 Mass. 347, 44 N. E. 446 (1806). 

11 176 Mass. 9, 56 N. E. 969 (1900). 
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private company.'* In 1902, an act was passed which provided for 
the building of a new subway.'* To insure the city against legislative 
interference, the act expressly provided that “ the city shall have, hold 
and enjoy in its private or proprietary capacity, for its own property, 
the existing subway, . . . and subway built under this act, and all 
rents . . . from all contracts heretofore or hereafter entered into 
for the use of said subways . . . and the same shall never be taken 
by the Commonwealth except on payment of just compensation.” ** 
This act was accepted by the city of Boston. A similar act providing 
for further extension of the subways was passed in 1911.15 The sub- 
ways were leased by the city to the Boston Elevated Railway Company. 
In 1918 the legislature passed an act which provided for a state ap- 
pointed board of trustees who, on acceptance of its provisions by the 
Railway Company, were to take over the management of the subways 
and to apportion, as an additional state tax, the deficit incurred in their 
operation, among the cities benefited thereby.'* This act was sustained 
by the Supreme Judicial Court of Massachusetts‘? and its decision 
affirmed by the United States Supreme Court.’® It was construed as an 
assignment of the leases by the Railway Company to the Trustees who 
took them subject to all obligations due to the city. The tax was held to 
be a state tax “to achieve a state purpose and Boston in its public 
and political character was a mere state tax agency for the collec- 
tion.” 1° The ingenious wording of the act facilitated such a con- 
struction.2° The fact remained, however, that the city of Boston was 
out of pocket several millions of dollars which contributed to the cost 
of running the subways, a cost which under the leases was to be borne 
by the Railway Company. If the acts of 1902 and 1911 constituted 
contracts between the city and the state, this clearly was an impair- 
ment. But they were not contracts. A city in all its legitimate ac- 
tivities acts as a local agency of the state. A state legislature by its 
edict that certain property is to be held in a private capacity, cannot 
prevent future legislatures from dealing with it. It may be wise 
statesmanship for the legislature not to interfere in matters of pecu- 
liarly local concern without the consent of those affected.2* But 





12 The court, speaking through Holmes, C. J., in referring to Mount Hope 
Cemetery v. Boston, supra, says, at 13, “ The property of the city in the 
tunnel, assuming it to have a property, is not of a half private sort, as in case 
of a cemetery, but is merely the control of a public agency.” (The italics 
are ours.) 

13 See 1902 Mass. Acts, c. 534. 

14 See 1902 Mass. Acts, c. 534, § 19. 

15 See 1911 Mass. Acts, c. 741. 

16 See 1918 Mass. Specrat Acts, c. 159. 

( City of Boston v. Treasurer and Receiver General, 237 Mass. 403, 130 N. E. 
390 (1921). 

18 City of Boston v. Jackson, 43 Sup. Ct. Rep. 129 (1922). For the facts 
of this case see Recent Cases, infra, p. 486. 

18 See City of Boston v. Jackson, supra, at 132. 

20 The entire act should be read in this connection. See 1918 Mass. SPECIAL 
Acts, c. 1509. 

21 Governor Smith of New York, in a recent message to the Legislature, 
said: “Probably no political principle has received so much State-wide discus- 
sion as the question of a greater grant of power by the State to municipalities 
over such things as are wholly local. The cities of the State today, and par- 
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political wisdom, unless expressly embodied in the constitution, is not 
a limitation on the power of the legislature. The court in the Mount 
Hope case, in effect, wrote a home rule provision into the state con- 
stitution.22, This is beyond the legitimate scope of the judicial power. 

The proper method of dealing with the whole problem is by con- 
stitutional amendment.?* The true line of distinction is between in- 
terests which are statewide and those which are local. Over matters 
which concern local interests, it is wise and just to give those who are 
peculiarly affected the controlling voice. But this result cannot be 
spelled out from vague constitutional requirements such as due process 
of law. It must be expressly incorporated into the organic law of 
the state. 





RIGHTS OF AN EMPLOYER IN PaTENTS OBTAINED BY. His EMPLOYEE. 
— The policy of the patent laws‘ to encourage inventive genius has 
been reiterated by a recent decision.? The inventor utilized the time, 
tools and materials of one who employed him to perfect the device 
patented. The latter’s contention that he was entitled to the patent 
was denied. 

It is well settled that an express agreement by an inventor to as- 
sign his patent is valid and will be specifically enforced.* However, 
the policy underlying the patent law requires that the inventor be 
protected unless the intention to contract away his rights is found in 
express and unequivocal terms. In those cases where the contract 
of employment is silent as to the disposition of any patents obtained, 
relating only to the nature of the employment, should the mere exist- 
ence of the relation between the parties be sufficient to entitle the 





ticularly New York City, find themselves restricted by what is really a charter 
of limitation. The phenomenal growth of the cities brings up constantly for 
settlement new problems that the city should be left free to determine without 
interference from the state. . . . I suggest for your consideration the initia- 
tion of a new amendment that would give to the communities of the State that 
full degree of local self-government which they are demanding and to which 
they are justly entitled.” From a verbatim report of the message in New York 
Times, Jan. 4, 1923. 

22 See note 3, supra. 

23 See Howard Lee McBain, supra, 16 Cor. L. REv. 190, 299. 

1 See 1918 U. S. Comp. Srar., § 9427 et seq. 

2 Peck v. Standard Parts Co., 282 Fed. 443 (6th Circ., 1922). For the facts 
of this case see Recent Cases, infra, p. 485. The authority of this case is some- 
what weakened by the fact that the invention “extends beyond the field of the 
contract and of the employer’s business.” See ibid., 453. However, the opinion 
does not emphasize this. 

8 Portland Iron Works v. Willett, 49 Ore. 245, 89 Pac. 421 (1907); Detroit 
Lubricator Co. v. Lavigne Mfg. Co., 151 Mich. 650, 115 N. W. 988 (1908). As 
to the assignability of a patent, see 1918 U. S. Comp. Srar., § 9444. 

* Hildreth v. Duff, 143 Fed. 139 (W. D. Pa., 1906). (Contract to give “ full 
benefit and enjoyment of any and all inventions” held insufficient to pass title.) 
See Barber v. Nat’l Carbon Co., 129 Fed. 370, 373 (6th Circ., 1904); Nat’] Wire 
Bound Box Co. v. Healy, 189 Fed. 49, 57 (7th Circ., 1911) ; Joliet Mfg. Co. v. 
Dice, 105 Ill. 649, 651 (1883); Sendelbach v. Gillette, 122 App. D. C. 168, 174 
(1903); Dalzell v. Dueber, 149 U. S. 315, 325 (1893). An assignment by an 
employee of one patent is not conclusive of a contract to assign all patents. 
Fuller & Johnson Mfg. Co. v. Bartlett, 68 Wis. 73, 31 N. W. 747 (1887). See 
Pressed Steel Car Co. v. Hansen, 128 Fed. 444, 452 (W. D. Pa., 1904). 
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employer to an assignment of the legal title to the patent? Is there 
any unjust enrichment which would justify the imposition of a con- 
structive trust? 

The general rule is clear. Where the patentable invention is per- 
fected pursuant to a general contractual obligation to devise improve- 
ments in the employer’s processes and products, the invention and 
the patent belong to the employee,® while the employer has a license,’ 
the extent of which depends upon the particular facts of each case.* 
The Peck case ® involves an alleged exception to this proposition. The 
contract provided that the employee was to devote his time to the 
development of a specified machine. There was no mention of assign- 
ing any patents which might be obtained. There are dicta*® in the 
opinions of the Supreme Court to the effect that in this situation the 
employee is not to retain the legal title to the patent. The rationale 
of the position is that “ he is merely doing what he was hired to do” 
and “he has sold in advance to his employer” whatever rights he . 
would have had.’ Several State Courts, following these expressions 





5 In the principal case, certain special circumstances which would ordinarily 
confer rights upon the employer are absent. Where an employer conceives the 
idea, and employs another to work out the details, the resulting patent belongs 
to the employer. Famous Players-Lasky Corp. v. Ewing, 33 Cal. App. 409, 194 
Pac. 65 (1920); Laughlin v. Barry, 270 Fed. 1o13 (C. A., D. C., 1921). If the 
inventor permits another to use the device before it is patented, the latter ac- 
quires a license. See 1918 U. S. Comp. Srar., § 9445. 

6 Hapgood v. Hewitt, 119 U. S. 226 (1886); Dalzell v. Dueber Watch Case 
Mfg. Co., 149 U. S. 315 (1893) ; Whiting v. Graves, 29 Fed. Cas. No. 17,577 (D. 
Mass., 1878); Pressed Steel Car Co. v. Hansen, 128 Fed. 444 (W. D. Pa., 1904), 
aff'd 137 Fed. 403 (3rd Circ., 1905), petition for certiorari denied, 199 U. S. 608 
(1905) ; Hildreth v. Duff, supra; Wilson v. J. G. Wilson Corp., 241 Fed. 494 (E. 
D. Va., 1917) ; Ingle v. Landis Tool Co., 272 Fed. 464 (3rd Circ., 1921), reversing 
262 Fed. 150 (M. D. Pa., 1919). State courts also have jurisdiction over such 
cases. Binney v. Annan, 107 Mass. 94 (1871). They reach the same result. 
Joliet Mfg. Co. v. Dice, 105 Ill. 649 (1883); Fuller & Johnson Mfg. Co. v. Bart- 
lett, supra; Circular Loom Co. v. Wilson, 198 Mass. 182, 84 N. E, 133 (1908). 

7 See authorities cited supra, note 6. See also M’Clurg v. Kingsland, 1 How. 
(U. S.) 202 (1843); Solomons v. United States, 137 U. S. 342 (1890); Lane & 
Bodley Co. v. Locke, 150 U. S. 193 (1893); McAleer v. United States, 150 U. S. 
424 (1893); Gill v. United States, 160 U. S. 426 (1896); Barry v. Crane Bros. 
Mfg. Co., 22 Fed. 396, 397 (N. D. IIl., 1884); Bensley v. N. W. Horse-nail Co., 
26 Fed. 250 (N. D. IIl., 1886); Amer. Tube Works v. Bridgewater Iron Co., 26 
Fed. 334 (D. Mass., 1886); Jencks v. Langdon Mills, 27 Fed. 622 (D. N. H., 
1886) ; Herman v. Herman, 29 Fed. 92 (S. D. N. Y., 1886); Withington-Cooley 
Mfg. Co. v. Kinney, 68 Fed. 500 (6th Circ., 1895); Blauvelt v. Interior Conduit 
Co., 80 Fed. 906 (2nd Circ., 1897); Barber v. Nat’l Carbon Co., 129 Fed. 370 
(6th Circ., 1904); Wilson v. Amer. Circular Loom Co., 187 Fed. 84 (1st Circ. 
(1911). 

_8 Such a license is not assignable. Hapgood v. Hewitt, supra. However, it 
will pass to a successor corporation. Lane & Bodley Co. v. Locke, supra; Wilson 
v. J. G. Wilson Corp., supra; Dunkley Co. v. Calif. Packing Corp., 277 Fed. 966 
(2nd Circ., 1921). As to the extent of such a license, see Withington-Cooley 
Mfg. Co. v. Kinney, supra, at 506; City of Boston v. Allen, 91 Fed. 248 (1st 
Circ., 1898). 

9 See note 2, supra. 

10 See Solomons v. United States, 137 U. S. 342, 346 (1890); Gill v. United 
States, 160 U. S. 426, 435 (1896). In both cases the court had to decide only 
that the employer had a license. 

11 See note 10, supra. 
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made obiter, have reached results opposed to the Peck case.’* These 
statements have also influenced the text-writers, although they do not 
specifically consider the problem, to express a like view.’ However, 
not only has the Supreme Court never squarely approved the alleged 
exception, but in two early cases ** where the question was presented 
by the facts, although not pressed in the argument, it denied its 
existence.*® 

The decision in the Peck case,’® at first possibly startling, is sup- 
ported by reason as well as authority. There is no sound reason why 
a contract to devise one specific improvement should be made an ex- 
ception to the rule which is applied to contracts to devise improvements 
generally. To contend that the inventive skill and the resulting patents 
have been purchased in advance ?” or to rest on grounds of estoppel,’* 
would deny the general rule as well as support the exception. An 
employee perfecting a patentable invention and retaining title to the 
patent, subject to a license, is not unjustly enriched. At least, there 
is no greater element of unjust enrichment where the employer desired 
only one thing improved than where improvements in all operations 
were bargained for. It seems obvious, further, that to make the em- 
ployer’s license exclusive would normally impair too seriously the 
patentee’s rights.1° It would be even more rigorous to transfer title, 
for then the employer could assign it to strangers, and thus permanently 
exclude the inventor.?° 





12 Annin v. Wren, 44 Hun (N. Y.) 352 (1897); Bryan & Co. v. Scurlock, 
184 Iowa, 378, 168 N. W. 144 (1918); Wireless Specialty Apparatus Co. v. Mica 
Condenser Co., 239 Mass. 158, 131 N. E. 307 (1921). See Silver Springs, etc., 
Co. v. Woolworth, 16 R. I. 729, 732, 19 Atl. 528, 530 (1890); Connelly Mfg. 
Co. v. Wattles, 49 N. J. Eq. 92, 93, 23 Atl. 123, 124 (1891) ; Portland Iron Works 
v. Willett, 49 Ore. 245, 250, 89 Pac. 421, 423 (1907). See also Bonathan v. 
Bowmanville Furniture Mfg. Co., 31 U. C. Q. B. 413, 426 (1871). But see 
contra, Joliet Mfg. Co. v. Dice, 105 Ill. 649, 651 (1883). 

18 See 1 Mecnem, AcENcy, 2 ed., §1214; WALKER, Patents, 4 ed., § 285. 
But see, contra, Waite, Patent Law, 238 et seg. See also 1 Micu. L. Rev. 384; 
92 Cent. L. J. 119, 276. 

14 Hapgood v. Hewitt, supra; Dalzell v. Dueber, supra. 

: 18 Although some of the lower federal courts repeat these dicta, the only de- 

cision on the point supports the principal case. Hildreth v. Duff, supra. In 
several of the cases where it was held that the employer was entitled to title 
to the patent, the inventor was not a mere employee, but acted in a fiduciary 
capacity, €.g., as operating manager. Dowse v. Fed. Rubber Co., 254 Fed. 308 
(N. D. Ill, 1918); Worthington Pumping Engine Co. v. Moore, 19 T. L. R. 84 
(1902). Contra, Eustis v. Eustis Mfg. Co., 51 N. J. Eq. 565, 27 Atl. 439 (1893). 
Cf. Pomeroy Ink Co. v. Pomeroy, 77 N. J. Eq. 293, 78 Atl. 698 (1910); Fox v. 
McKay, Newfoundland Rep. (1864-1874) 35, 36 (1864). 

16 See note 2, supra. 

17 See Solomons v. United States, supra; Gill v. United States, supra. 

? 18 Several courts suggest this as the basis for depriving the employee of his 
title. See Pressed Steel Car Co. v. Hansen, 137 Fed. 403, 415 (1905); Wireless 
Specialty Apparatus Co. v. Mica Condenser Co., 239 Mass. 158, 163, 131 N. E. 
307, 309 (1921). But see, contra, WatTE, op. cit., 241. 

See Amer. Circular Loom Co. v. Wilson, 198 Mass. 182, 203-5, 84 N. E. 
133, 136 (1908). But see, contra, Eustis Mfg. Co. v. Eustis, 51 N. J. Eq. 565, 
573, 27 Atl. 430, 441 (1893). As to the nature and extent of the license, see 
note 8, supra. 

20 It is to be noted that at the expiration of a patent, it may be reissued to 
an assignee. See 1918 U. S. Comp. Star., § 9439. Contrast with this a copy- 
right, which, though assignable, ibid., § 9563, and issuable to an assignee, ibid., 
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Many practical difficulties would arise in the application of the 
alleged exception. Although that alone is not a sound objection to 
an otherwise rational result, the inherent fallacy of a doctrine may 
become apparent by forseeing its extensions. As Judge Denison sug- 
gests in the principal case,”* if there are five articles manufactured by 
the employer, and an agreement to improve all of them does not carry 
title to the resulting patent, while an agreement to improve one does 
carry such title, what of an agreement to improve three? A more 
probable case would be an agreement to improve devices. generally, 
with thereafter an indication by the employer of a particular one to 
be developed.” Furthermore, to avoid these objections and refuse to 
countenance such an exception would not place too great a burden on 
the employer. Where a license is inadequate to protect his rights,?* 
such as in cases where the greatest value of a device lies in its ex- 
clusive use, he can provide further safeguards in the terms of the 
contract of employment.** 





REMOVAL OF CAUSES TO A FEDERAL District IN WHICH THE DkE- 
FENDANT Dogs Not REsIDE. — Prior to 1906, it was a settled practice 
to remove cases of which the federal courts had jurisdiction, from the 
state courts to the federal court of the district where the action was 
pending, although neither of the parties resided in that district.* In 
Ex parte Wisner,? however, the Supreme Court held that such a case 
could not be removed to the federal court, even though there was 
diversity of citizenship, on the ground that the defendant could not 
have been sued in a district where neither party resided. The court 
went beyond the facts of the case and said that even though the parties 
waived the defect as to residence, the federal court would not have 
jurisdiction.* This dictum was soon disregarded by In re Moore,* 
which did not, however, disturb the holding of the prior case. The 
federal courts have in the main followed Ex parte Wisner whether the 





§ 9524, is not renewable by an assignee. White-Smith Music Pub. Co. v. Goff, 
187 Fed. 247 (1st Cire., 1911). 

21 See Peck v. Standard Parts Co., supra, 447. 

22 Cf. Hapgood v. Hewitt, supra. 

23 Cf. Dowse v. Fed. Rubber Co., supra. 

24 See note 3, supra. 

1 Towa Lillooet Gold Min. Co. v. Bliss, 144 Fed. 447, (Circ. Ct., N. D. Ia., 
1906) ; Whitworth v. Illinois Cent. R. Co., 107 Fed. 557, (Cire. Ct. D. Ky., 
1901); Amsinck v. Balderston, 41 Fed. 641 (Circ. Ct., D. R. I., 1889); Kansas 
City T. R. Co. v. Interstate Lumber Co., 37 Fed. 3, (Circ. Ct., W. D. Mo., 
1888). Cf. Foulk v. Gray, 120 Fed. 156 (Circ. Ct., S. D., W. Va., 1902). These 
cases arose under section 2 of the Act of Aug. 13, 1888. See 25 Srar. at L. 433. 
This act was in force until March 3, 1911, when the Judicial Code was enacted 
by Congress. See 36 Srar. at L. 1087, c. 231. The only change in section 28 of 
the Judicial Code, providing for removals, consists in the substitution of the 
words “ district court” for the words “ circuit court.” The circuit courts were 
abolished by section 289 of the Judicial Code. Aside from this, no change was 
intended. See §§294 and 295. And see Brown v. Fletcher, 235 U. S. 589, 
597 (1915). 

2 203 U. S. 449 (1906). 

8 See Ex parte Wisner, 203 U. S. 449, 460 (1906). 

# 209 U.S. 490 (1908). 
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case was removed because a federal question was involved ® or on ac- 
count of diversity of citizenship. In a recent decision’ the Supreme 
Court has repudiated the rule laid down by that case and restored the 
former practice,® holding that the defendant may remove a case in- 
volving a federal question from the state court to the district court 
of the district, where the action is pending, although neither the 
plaintiff nor the defendant is a resident of that district, and regardless 
of the plaintiff's objection. The opinion points out that Ex parte 
Wisner proceeded on the erroneous theory that when a suit is removed 
to a district where neither party resides, the consent of both parties is 
necessary to give the federal court jurisdiction, thus confusing venue 
with general jurisdiction, and also venue of cases begun in the federal 
courts with venue of cases removed thereto from the state courts.® 
It is submitted that this latest decision of the Supreme Court is 
sound. The Wisner doctrine is based on section 51*° of the Judicial 
Code, which deals with venue of suits begun in the federal courts, pro- 
viding that, in cases involving a federal question, the defendant cannot 
be sued except in the district wherein he resides; and, when the juris- 
diction rests solely on diversity of citizenship, in the district wherein 
either the plaintiff or the defendant resides. But section 28 ** of the 
Judicial Code provides that any suit of which the district courts have 
original jurisdiction because of a federal question may be removed 
by the defendant from the state court to the federal court for the 
district where the action is then pending.’* It bestows an unqualified 





5 Boise Com’l] Club v. Oregon Short Line R. Co., 260 Fed. 769 (oth Circ., 
1919); Orr v. Baltimore & O. R. Co., 242 Fed. 608 (S. D. N. Y., 1914) ; Western 
Union Tel. Co. v. Louisville & N. R. Co., 201 Fed. 932 (E. D. Tenn., 1912) ; 
Bottoms v. St. Louis & S. F. R. Co., 179 Fed. 318 (Circ. Ct., N. D. Ga., 1910). 
Cf. Clark v. Southern Pac. Co. 175 Fed. 122 (Circ. Ct., W. D. Tex., 1900). 

6 Coalmont M. Coal Co. v. Matthew Addy S. & C. Corp., 271 Fed. 114 
(E. D. Va., 1921) ; Nickels v. Pullman Co., 268 Fed. 610 (W. D. Va., 1920) ; Pendar 
v. Empire Gas & Fuel Co., 260 Fed. 669, (S. D. Tex., t919).. But see, contra, 
Sanders v. Western Union Tel. Co., 261 Fed. 697 (N. D. Ga., 1919); James v. 
Amarillo City Light & Water Co., 251 Fed. 337 (N. D. Tex., 1918) ; Louisville & 
N. R. Co. v. Western Union Tel. Co., 218 Fed. 91 (E. D. Ky., 1914). See, Rose, 
FEDERAL JURISDICTION & PROCEDURE, 2 ed., § 382. 

7 General Investment Co. v. Lake Shore & Michigan Southern Ry. Co., 43 
Sup. Ct. Rep. 106. For the facts of this case, see Recent Cases, infra, p. 488. 

8 The present decision should apply to cases involving federal questions or 
in which there is diversity of citizenship. Indeed, in the latter, it would seem 
to be easier to overthrow Ex parte Wisner in view of the second sentence of 
section 28, which expressly reserves the right of removal in cases other than 
those involving federal questions, to non-resident defendants. Saunders v. 
Western Union Tel. Co., supra; James v. Amarillo City Light & Water Co.; 
supra; Louisville & N. R. Co. v. Western Union Tel. Co., supra. 

® Sweeney v. Carter Oil Co., 199 U. S. 252, 259 (1905); Fales v. Chicago, 
M. & St. P. Ry. Co., 32 Fed. 673, (Circ. Ct., N. D. Ia., 1887). ° 

10 See 36 Stat aT L., c. 231, II0I. 

11 See 36 Srar. aT L., c. 231, 1004. 

12 Section 20 of the Judicial Code provides for the removal of such suit into 
the district court to be held in the district where such suit is pending . . .” 
Section 53 provides. . . . “in all cases of removal from the courts of a state 
to the district court of the United States such removal shall be to the United 
States district court in the division in which the county is situated; from which 
the removal is made . . .” In view of these sections, “for the proper district,” 
has been construed to mean the district where the action in the state court is 





NOTES | 473 


right of removal on the defendant, who is sued in a state court. On 
the other hand, section 51 speaks of suits begun in the district courts 
and makes no reference to removals. Furthermore, there are other 
sections of the Judicial Code dealing specially with the venue of re- 
moval cases.’* It would seem, therefore, that section 51 is in no way 
relevant with respect to the right of the defendant to remove a case to 
the district court.** 

Granting, however, that section 51 is applicable to removals, ‘it 
should be given the same construction as in suits begun in the district 
courts. Section 24%° of the Judicial Code gives all the district courts 
original jurisdiction of cases arising under the Constitution, laws and 
treaties of the United States, and of those in which there is diversity 
of citizenship. Section 51 does not limit the jurisdiction conferred 
on the district courts by section 24.*° It is not. true, as was said in 
Ex parte Wisner, that the defendant is subject to suit only in the dis- 
trict where he resides. Section 51 simply provides that the de- 
fendant cannot be sued against his consent in a district where he does 
not reside, in a case involving a federal question.*’ It establishes a 
personal privilege which the defendant may insist upon ** or waive, 
at his election.’® If he is sued in a district where he is not a resident, 
and he enters a general appearance, the privilege to object to the venue 
is thereby waived.”° If section 51 is applicable to removals at all, 





then pending. Matarazzo v. Hustis, 256 Fed. 882 (N. D. N. Y., 1919); New 
York Coal Co. v. Sunday Creek Co., 230 Fed. 295, (S. D. W. Va., 1916); St. 
John v. Taintor, 220 Fed. 457 (S. D. N. Y., 1915); Pavick v. Chicago, M. & 
St. P. Ry. Co., 225 Fed. 395 (E. D. Wis., 1914). See contra, Park Square Auto- 
mobile S. v. Amer. Locomotive Co., 222 Fed. 979 (N. D. N. Y., 1915); Stewart 
v. Cybur Lumber Co., 211 Fed. 343 (S. D. Ala., 1914). The courts have held 
that the defendant cannot remove to the district where he resides if that is 
not the district where the action is pending. Ostrom v. Edison, 244 Fed. 228 
(D. N. J., 1917) ; Eddy v. Chicago & N. W. Ry. Co., 226 Fed. 120 (W. D. Wis., 
1915). As a result, some cases have denied a non-resident defendant all right of 
removal. American Ry. Express Co. v. Davis, 152 Ark. 258, 238 S. W. 50 
(1922); Kansas Gas & Electric Co. v. Wichita Natural Gas Co., 266 Fed. 614 
(8th Circ., 1920). That congress never intended this seems clear from the un- 
qualified language used in the first sentence of section 28, dealing with the re- 
moval of cases involving a federal question. 

13 See JupicraL Cope, §§ 29, 53; 36 Star. at Li, c. 231, 1095, 1101. 

14 In re Moore, 209 U. S. 490, Sor (1908); St. Louis & San Fransisco R. Co. 
v. McBride, 141 U. S. 127, 131 (1890); Ex parte Schollenberger, 96 U. S. 360, 
Fs (1877) ; Gracie v. Palmer, 8 Wheat. (U. S.) 699 (1823). See Rose, op cit. 

272. 

15 See 36 Star. at L., c. 231, 1091. 

16 Louisville & N. R. Co. v. Western Union Tel. Co., 218 Fed. 91 (E. D. Ky., 
1914); Crocker Nat. Bank v. Pagenstecher, 44 Fed. 705 (Circ. Ct., D. Mass., 
1890) ; Amsinck v. Balderston, 41 Fed. 641 (Circ. Ct., D. R. I., 1889). 

17 Macon Grocery Co. v. Atlantic Coast Lime, 215 U. S. Sor (1910). 

18 Southern Pacific Co. v. Denton, 146 U. S. 202 (1892). 

19 Western Loan Co. v. Butte & Boston Min. Co., 210 U. S. 368 (1908) ; 
Interior Construction Co. v. Gibney, 160 U. S. 217 (1895). See Rose; op. cit. 
§ 381. A petition by the defendant for removal constitutes a waiver. In re 
Moore, 209 U. S. 490 (1908). The courts have gone so far in holding section 
5I a mere personal privilege, that, unless the defendant makes a timely objection, 
the defect is held to be waived. Bogue v. Chicago, B. & Q. R. Co., 193 Fed. 
728 (S. D. Ia., 1912). 

20 Western Loan Co. v. Butte & Boston Min. Co., 210 U. S. 368 (1908). 
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it is applicable as here construed. The privilege to be sued in his own 
district, in a case where a federal question is involved, is given to the 
defendant for his own benefit and if he sees fit to waive that privilege 
by removing the case to a federal district where he is not a resident, 
it is difficult to understand why the plaintiff should be heard to object.2" 





SECTION 274b OF THE FEDERAL JUDICIAL CopE.—The many problems 
raised by § 274b of the Judicial Code * are to be understood and solved 
in the light of experience under the state codes.? Ever since the first * 
great impetus given by the New York Code of Procedure,* the pro- 
cedural coalescence of law and equity has been gradually taking place. 
The provision of the New York Code permitting the pleading of equit- 
able defenses in law actions® has been copied in most of the states." 
No attempt’ was made, however, to define “ equitable defenses.” * 





21 To the effect that section 51 was never intended for the plaintiff’s benefit, 
see Virginia Carolina Chemical Co. v. Sundry Ins. Co., 108 Fed. 451, 454 (Circ. 
Ct., D. S. C., 1901). 

1 The Act of March 3, 1915, c. 90, 38 Strat. at L. 956, amended the Jupic1at 
Cove by inserting after § 274 three new sections, 274a, 274b, and 274c. § 274b 
provides: “That in all actions at law equitable defenses may be interposed by 
answer, plea, or replication without the necessity of filing a bill on the equity 
side of the court. The defendant shall have the same rights in such case as if 
he had filed a bill embodying the defense of seeking the relief prayed for in such 
answer or plea. Equitable relief respecting the subject matter of the suit may 
thus be obtained by answer or plea. In case affirmative relief is prayed in such 
answer or plea, the plaintiff shall file a replication. Review of the judgment or 
decree entered in such case shall be regulated by rule of court. Whether such 
review be sought by writ of error or by appeal the appellate court shall have 
full Power to render such judgment upon the records as law and justice shall 
require.” 

2 For an excellent discussion of the subject as developed under the state codes, 
see E. W. Hinton, “ Equitable Defenses under Modern Codes,” 18 Micu. L. Rev. 
717. In the course of his opinion in Liberty Oil Co. v. Condon Nat. Bank, 43 
Sup. Ct. Rep., 118 (1922), Mr. Chief Justice Taft remarks that the questions 
presented in the union of the federal courts of law and equity are to be solved 
much as they have been under the state codes. 

3 Some equities passed over into law without the stimulus imparted by the 
New York Code. See McKim v. Odom, 12 Me. 94 (1835) (action of debt on a 
decree of a Court of Chancery); Jones v. Sasser, 1 Dev. & Batt. (N. C., Law) 
452 (1836) (equitable estoppel). Duress became a defense to an action on a 
sealed instrument at an early period. See James Barr Ames, “Specialty Con- 
tracts and Equitable Defences,” 9 Harv. L. Rev. 40. 

4 $69 of the New York Code of Procedure of 1849 abolished the distinction 
between actions at law and suits in equity and the forms of such actions. It 
was assumed by the Court of Appeals that this section of the Code allowed 
equitable defenses in law actions. See Haire v. Baker, 5 N. Y. 357 (1851). But 
the amendment of § 150 of the Code in 1852 expressly permitted such defenses. 
See note 5, infra. 

5 See N. Y. Cope Proc., § 150 —“ The defendant may set forth by answer, 
as many defences and counterclaims as he may have, whether they be such as 
have been heretofore denominated legal’ or equitable, or both.” 

6 See 1903 Marne Rev. Srat., c. 84, $17; 1913 Wis. Srat., § 2657; 1013 
Minn. Gen. Srar., § 7756; 1918 Conn. Gen. Stat., §§ 5554, 5636; 1920 Mass. 
Gen. Laws, c. 231, § 35. 

7 The Maine statute explains the sense in which the expression is used. See 
1903 Marne Rev. Srart., c. 84, § 17. THe Common Law Procepure ACT OF 
1854, 17 & 18 Vict., § 83 is equally clear: “Tt shall be lawful for the Defendant 
or Plaintiff in replevin in any cause in any of the Superior Courts in which, if 
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Accordingly, different interpretations® thereof were taken by the 
courts: (1) that the defendant henceforth had a defense in every 
case where a court of equity would formerly have granted him relief 
against the plaintiff’s legal claim;*® (2) that the defendant might set 
up some equitable matters as a defense, while others were available 
only by way of cross action or counter-claim;'' and (3) that the de- 
fendant was permitted to bring a defensive cross action in the law 
suit instead of resorting to an independent suit in equity? In view 
of the lack of uniformity among state courts as to what equities had 
become converted into defenses which were proper subjects for jury 
trial, the refusal’* of the federal courts to recognize the equitable 
defense allowed by the codes * can readily be condoned. 

But the Act of March 3, 1915,'° amending the Judicial Code, pro- 
vided for the interposition of equitable defenses in all actions at law 
without the necessity of filing a bill on the equity side of the court. 
In addition to the questions raised before the state courts concerning 
the nature of the equitable relief prayed for,’® the order of trying the 
various issues,‘ the proper mode of trial,’* and the correct appellate 





judgment were obtained, he would be entitled to relief against such judgment on 
equitable grounds, to plead the facts which entitle him to such relief by way of 
defense. . . .” ; 

8 As a matter of strict analysis there can be no equitable defense to a legal 
cause of action, for the moment equitable matter destroys the legal claim it 
becomes a legal defense. The expression has unfortunately been used to denote 
two different ideas: (1) that the defendant to an action at law has a right of 
action in equity which, if enforced, will serve as a defense to the legal claim; 
and (2) that as a result of a change in the law, the defendant now has a new 
defense in place of an action in equity, which might have resulted in a true 
defense. It has been suggested that the only justification for the expression is 
its compact method of indicating the equitable origin of these new defenses. 
See E. W. Hinton, supra, 18 Micu. L. Rev. 717. 

® For a thorough analysis and criticism of these views, together with a 
collection of authorities, see E. W. Hinton, supra, 18 Micu, L. Rev. 717. 

10 Dobson v. Pearce, 12 N. Y. 156 (1854) (fraud); Crary v. Goodman, 12 
N. Y. 266 (1855) (An equitable cause of action in favor of the defendant’s land- 
lord against the plaintiff’s grantor served as a defense, although the defendant 
himself could not have obtained relief in equity) ; Despard v. Walbridge, 15 N. Y. 
374 (1857) (constructive trust); Chase v. Peck, 21 N. Y. 581 (1860) (rights 
of equitable mortgagee in possession); Burnley v. Stevenson, 24 Ohio St. 474 
(1873) ; Ward v. Quinlivin, 57 Mo. 425 (1874). See also in support of this view, 
PoMERoy, CopE REMEDIES, 4 ed., 44-46. 

11 Gunn v. Madigan, 28 Wis. 158 (1871) (mistake treated as an equitable 
cross-action) ; Born v. Schrenkeisen, 110 N. Y. 55, 17 N. E. 339 (1888) (mis- 
take per se no defense: reformation necessary); and Chicago & N. W. Ry. Co. 
v. sepa 126 Wis. 574, 105 N. W. 1030 (1906) (apparently adopting this 
view). 

12 Lombard v. Cowham, 34 Wis. 486 (1874) (constructive trust not available 
as a defense, but only in a cross action). 

18 Standard Portland Cement Corp. v. Evans, 205 Fed. 1 (oth Circ., 1913) ; 
Whitcomb v. Shultz, 223 Fed. 268 (2nd Circ., 1915). 

14 The state practice was not followed under the Conformity Act. Scott v. 
Armstrong, 146 U. S. 499 (1892); McManus v. Chollar, 128 Fed. go2 (sth 
Cire., 1904). See 35 Harv. L. Rev. 602. 

15 38 SraT. aT L. 956. See note 1, supra, for the pertinent provisions. 

16 See notes 9, 10, 11 and 12, supra. 

17 The practice varies in the state courts. For cases holding that the equit- 
able issues should be tried first, see Cotton v. Butterfield, 14 N. D. 465, 105 

18 See next page for note 18. 
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procedure,’® the federal courts are confronted with other problems in 
applying § 274b of the Judicial Code. What is the significance of 
sections 269,”° 2744,” and of section 4 ** of the Act of Sept. 6, 1916? 
What bearing have Equity Rules 22 ** and 23 ** upon § 274b? 


N. W. 236 (1905); Penninger Co. v. Clark, 22 Idaho, 397, 126 Pac. 524 (1912). 
Other courts make it a matter of judicial discretion. Crosby v. Scott-Graff 
Lumber Co., 93 Minn. 475, tor N. W. 610 (1904); Cacavallo v. D’Elia, 93 
Conn. 116, 105 Atl. 348 (1918). The Iowa Supreme Court has repeatedly held 
that that issue, equitable or legal, should be first tried which might result in ren- 
dering a further trial unnecessary. Lynch v. Schemmel, 176 Iowa 499, 155 N. W. 
1019 (1916), containing a collection of the Iowa decisions; see especially ibid., 
at 516 et seq. For a comment on other phases of this case, see 2 Iowa L. Butt. 
151. See 30 YALE L. J. 634, for a brief survey of the practice among the various 
state courts. See notes 34, 35, and 36, infra. 

18 See 1849 N. Y. Cope Proc. § 253, providing for trial by jury of all issues 
of fact in cases where the right existed at common law. Under this section the 
courts never doubted that an equitable defense should be’tried by jury. But 
an equitable counterclaim was triable by the court. Born v. Schrenkeisen, 
110 N. Y. 55, 17 N. E. 339 (1888). In Gunn v. Madigan, 28 Wis. 158 (1871), 
the defendant pleaded mistake in the form of a defense, but the court treated 
it as an equitable cross-action and denied a jury trial on this issue. See Gill 
v. Pelkey, 54 Ohio St. 348, 43 N. E. 991 (1896), giving a test for the mode of 
triak. Where equitable causes of action have been turned into defenses so that 
they are unavailable as equitable counter-claims, they become proper subjects 
for jury trial. Dobbs v. Kellogg, 53 Wis. 448, 10 N. W. 623 (1881); Locke v. 
Moulton, 108 Cal. 49, 41 Pac..28 (1895). See notes 37, 38, infra. 

19 Where the defense is triable by jury, the appellate court will not imquire 
into the sufficiency of the evidence, but only into the exceptions taken at the 
trial. But where the defense is triable by the chancellor, the appellate court 
will examine both the law and the facts. Cf. notes 41-46, infra. 

20 See § 269 Jupicrat Cope, as amended, 4o Strat. at L. 1181, providing: 
“On the hearing of any appeal, certiorari, writ of error, or motion for a new 
trial, in any case, civil or criminal, the court shall give judgment after an 
examination of the -entire record before the court, without regard to technical 
errors, defects, or exceptions which do not affect the substantial rights of 
the parties.” 

21 See § 274a Jupiciat Cope, 38 Stat. at L. 956: “ That in case any ‘of said 
courts shall find that a suit at law should have been brought in equity or a 
suit in equity should have been brought at law, the court shall order any 
amendments to the pleadings which may be necessary to conform them to the 
proper practice. Any party to the suit shall have the right, at any stage of 
the cause, to amend his pleadings so as to obviate the objection that his suit 
was not brought on the right side of the court. . . . All testimony taken before 
such amendment, if preserved, shall stand as testimony in the cause with like 
effect as if the pleadings had been originally in the amended form.” 

22 See 39 Strat. at L. 727 providing: “That no court having power to 
review a judgment or decree rendered or passed by another shall dismiss a 
writ of error solely because an appeal should have been taken, or dismiss an 
appeal solely because a writ of error should have been sued out, but... 
take the action which would be appropriate if the proper appellate procedure 
had been followed.” 

23 See Fev. Eg. Rute 22: “If at any time it appear that a suit commenced 
in equity should have been brought as an action on the law side of the court, 
it shall be forthwith transferred to the law side and be there proceeded with, 
nae only such alteration in the pleadings as shall be essential.” See note 24, 
injra. 

24 See Fep. Eq. Rute 23: “If in a suit in equity a matter ordinarily deter- 
minable at law arises, such matter shall be determined in that suit according to 
the principles applicable, without sending the case or question to the law side 
of the court.” For an excellent collection of cases and discussion of the Federal 
Equity Rules, see Wallace R. Lane, “ Federal Equity Rules,” 27 Harv. L. Rev. 
629; 29 Harv. L. Rev. 55; and 35 Harv. L. Rev. 276. Rules 22 and 23 are dis- 
cussed ibid., at 634, 63, and 283-284 respectively. 
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NOTES . ay 


A study of the cases 7° construing § 274b leads to the conclusion 
that the federal courts are adopting the view that it does not create 
any new defenses but merely provides for a mode of bringing a cross 
action for the purpose of obtaining equitable relief ** in the law suit. 
This conclusion is strengthened by the latest decision of the Supreme 
Court 2’ to the effect that where an action was begun at law, the de- 
fendant’s answer and cross petition in the nature of a bill of inter- 
pleader changed the proceeding to one in equity with all the conse- 
quences flowing therefrom.”* It is interesting to note that this 
opinion adopts a liberal construction of §274b in allowing inter- 
pleader.2® It would be in harmony with such a liberal construction 
for the courts to take one further step, and interpret this section as 
authorizing a defendant to join third parties for relief other than inter- 
pleader.*° A lower federal court ** has taken a narrow view of the 





25 Illinois Surety Co. v. United States, 226 Fed. 665 (7th Circ., 1915); 
Burroughs Adding Machine Co. v. Bank, 239 Fed. 179 (W. D. Wash., 1917); 
Development Co. v. Northwestern Commercial Co., 240 Fed. 583 (oth Circ., 
1917); Union Pac. R. R. Co. v. Syas, 246 Fed. 561 (8th Circ., 1917) ; Sherman 
Nat. Bank v, Shubert Theatrical Co., 247 Fed. 256 (2nd Circ., 1917); Keatley 
v. Trust Co. 249 Fed. 296 (2nd Circ., 1918) ; Fay v. Hill, 249 Fed. 415 (8th Circ., 
1918); Upson Nut Co. v, American Shipbuilding Co., 251 Fed. 707 (N. D. 
Ohio, 1918) ; Royal Union Mut. Life Ins. Co. v. Lloyd, 254 Fed. 407 (8th Circ., 
1918) ; Breitung v. Packard, 260 Fed. 895 (D. C. Mass., 1919) ; Lyons v. Empire 
Fuel Co., 262 Fed. 465 (6th Circ., 1920); Manchester St. Ry. v. Barrett, 265 
Fed. 557 (1st Circ., 1920); Plews v. Burrage, 274 Fed. 881 (1st Circ., 1921) ; 
Liberty Oil Co. v. Condon Nat. Bank, 43 Sup. Ct. Rep. 118 (1922), reversing 
271 Fed. 928 (8th Circ., 1921). 

26 This is in accord with the third view taken by the state courts in their 
interpretation of the code provisions allowing equitable defenses. See note 12, 
supra. But see Columbia-Knickerbocker Trust Co. v. Abbot, 247 Fed. 833, 
837, (1st Circ. 1917) which seems to indicate a new defense rather than a 
cross action. In Lyons v. Empire Fuel Co., 262 Fed. 465 (6th Circ., 1920), 
the plaintiff brought a bill in equity to restrain the enforcement of a judgment 
at law and to reform a contract. The court dismissed the bill. because the 
plaintiff had neglected to try out the case for reformation in the prior law 
action. See also Du Pont v. Gardiner, 238 Fed. 755, 759 (2nd Circ., 1916). 
These cases apparently assimilate the equitable matter to a legal defense; and if 
the defendant in the prior law suit fails to set up this equitable matter, he 
cannot thereafter so do by bringing an independent suit in equity to restrain 
the enforcement of the judgment rendered at. law. 

27 Liberty Oil Co. v. Condon Nat. Bank et al., 43 Sup. Ct. Rep. 118 (1922); 
Ss. c. 271 Fed. 928 (8th Circ., 1921). For the facts of this case, see RECENT 
Cases, infra, p. 486. 

28 The court suggested obiter that the better practice in such cases is to 
order the cause transferred to the equity side of the court. In support of 
this proposition the court appealed to § 274a and Equity Rule 22. Such a 
practice prima facie enables the defendant in a law suit to deprive the plain- 
tiff of a trial by jury; for once the cause is transferred to the equity side of 
the court, it becomes subject to the equity mode of trial. However, the plain- 
tiff is not totally subject to the course taken by the defendant. See Equity 
Rule 23, note 24, supra. Thus the plaintiff’s right to the trial by jury of 
certain legal issues is safeguarded. Oil Co. v. United States, 266 Fed. 145 
(9th Circ., 1920). 

29 Accord, Liberty Oil Co. v. Bank, 271 Fed. 928 (8th Circ., 1921). Contra, 
Sherman Nat. Bank v. Shubert Theatrical Co., 247 Fed. 256 (2nd Circ., 1917) ; 
Breitung v. Packard, 260 Fed. 895 (D. Mass., 1919). 

80 Cf. McHenry v. Hazard, 45 N. Y. 580 (1871). But see ror5 Kans. Gen. 
Stat. §§ 6930, 6991, applied in Davies v. Lutz, 105 Kan. 531, 185 Pac. 45 (1919), 

81 See next page for note 31. 
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language of the Act and denied a plaintiff equitable relief by replica- 
tion. Such interpretation of the language of the provision fortunately 
has met with disapproval.*? 

The court must determine, after the pleadings are filed,®* which 
issues it will try first, — the legal or the equitable. The view which 
finds favor in the federal courts ** is to dispose first of the equitable 
issues as in a court of equity, and then to try by a jury * such issues 
of law as remain. The better practice,** however, is to make it a 
matter of judicial discretion. Intimately related to this problem is 
that concerning the proper mode of trial. Are the equitable issues 
to be tried by the court or by a jury? In the code states *” the ten- 
dency has been to regard the form in which the matter is pleaded as 
the clue to the mode of trial. If the matter is pleaded in the form 
of a defense, then it is triable by a jury; but if affirmative relief is 
sought, then it is triable by the couri.*® While this rule of thumb 
can readily be applied, it places the power to decide whether there 
shall be a jury trial in the defendant alone; and makes the mere 
appearance of the necessity for affirmative relief the test, rather than 
the necessity itself. It is submitted that since the attitude of the 
federal courts is that § 274b does not create any new defenses but 
merely permits a defensive equitable cross action, the equitable issues 





commented on favorably in 33 Harv. L. Rev. 730. See also Accord, Ulman v. 
Iaeger, 155 Fed. torr (S. D. W. Va., 1907); Indian River Mfg. Co. v. Wooten, 
48 Fla. 271, 37 So. 731 (1905); Green v. Stone, 54 N. J. Eq. 387, 34 Atl. 1099 
(1896). For the English practice, see 1883 RuLes oF SupREME Court, 
Order XXI, Rule 11. 

81 Keatley v. Trust Co., 249 Fed. 296 (2nd Circ., 1918), Learned Hand, J,, 
dissenting. ; 

82 Plews v. Burrage, 274 Fed. 881, 884 (1st Circ., 1921), commented on 
favorably in 35 Harv. L. Rev. 345. 

33 See note 28, supra. But a failure to order a transfer from the law to 
the equity side of the court does not deprive the suit of the equitable character 
which it has assumed by the answer and cross petition of the defendant. If the 
cause is transferred to the equity side of the court, then such legal issues as 
arise are disposed of in accordance with Equity Rule 23; the court of equity, 
once having assumed jurisdiction, will maintain it to end the litigation. Camp v. 
Boyd, 229 U. S. 5304 551, 552 (1913); Greene v. L. & I. R. R. Co., 244 U. S. 
499, 520, (1917); Chanslor-Canfield Midway Oil Co. v. U. S., 266 Fed. 145 
(gth Circ., 1920). 

34 Union Pac. R. R. Co. v. Syas, 246 Fed. 561 (8th Circ., 1917), criticised 
by Judge Anderson in Plews v. Burrage, supra, note 32; Fay v. Hill, 249 Fed. 
415 (8th Circ., 1918); Liberty Oil Co. v. Condon Nat. Bank, supra, note 27. 
As to the practice among the state courts, see note 17, supra. 

85 See note 33, supra. 

86 Plews v. Burrage, note 32, supra, criticising Union Pac. R. R. Co. v. Syas, 
note 34, supra. See also note 17, supra. 

87 See E. W. Hinton, supra, 18 Micu. L. Rev. 717. See note 18, supra. 

88 Apparently three views can be taken: (1) that all equitable issues are 
triable by jury; (2) that some equitable issues are triable by jury, and others 
by the court; and (3) that all equitable issues are triable by the court. Each 
view is the corollary of the three different interpretations made of § 150 of the 
New York Code. See notes 10, 11, 12, supra. Since the federal courts ap- 
parently take the third interpretation of § 274b, they are consistent in having 
the equitable issues tried by the court alone. The chancellor may, however, 
take the advice of a jury. But this jury should not be the one which also tries 
the action at law. Union Pac. R. R. Co. v. Syas, supra, note 34. 
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should be tried by the chancellor.*® In other words, whether the 
chancellor or the jury shall try the equitable issues depends primarily 
upon ‘the theory adopted as to the effect of the permission to plead 
equitable defenses.*® The correct mode of appellate review is, then, 
contingent upon whether the chancellor or jury has tried the equitable 
issues raised. In view of the decision in Liberty Oil Co. v. Condon 
National Bank,“ the appellate court must proceed as though it were 
reviewing on appeal ** and not on writ of error.** But a mistake as 
to the correct procedure, — writ of error or appeal, — does not deprive 
the litigants of any substantial rights, for sections 269,‘¢ 274b,*° 
and section 4 *°* of the Act of Sept. 6, 1916, amending the Judicial 
Code, assure them such judgment upon the record as law and justice 
require. 





RECENT CASES 


CoNSTITUTIONAL LAw— TAXATION— UNCONSTITUTIONALITY oF Tax 
ON SALARY OF FEDERAL JuDGE.— The plaintiff took office as a judge of 
the Court of Claims on September 1, 1919. The Revenue Act of 1918 in- 
cluded in its definition of gross income the compensation of the President 
of the United States and of the judges of the Supreme and inferior courts 
of the United States. (40 Stat. at L. 1065.) The plaintiff paid under pro- 
test taxes on his salary as judge for the years 1919 and 1920. He now sues 
to recover the amount of the taxes on the ground that the imposition of 
the tax was in violation of the Constitution of the United States. (U. S. 
Const., Art. III, sec. 1.) The defendant demurred. Held, that the sec- 
tion in question applies to all Federal judges irrespective of the time they 
took office, and is therefore wholly bad since it had already been held 
unconstitutional as to judges in office prior to the effective date of the 
statute. Demurrer overruled. Graham v. Miles, Baltimore Daily Record, 
Nov. 24, 1922. (U. S. Dist. Ct., D. Md.) 

The principal case does not decide whether Congress may specifically tax 
salaries of judges taking office subsequently. The court merely applies a 
recent decision of the Supreme Court. Evans v. Gore, 253 U.S. 245. The 
case avoids the interesting question that would be raised if the statute 
applied only to those judges appointed after the passage of the act. 


CoRPORATIONS — STOCKHOLDERS: INDIVIDUAL LIABILITY TO CORPORA- 
TION AND CREDITORS — NATURE OF LiABILITY ImMposED By STATUTE.—A 
Florida statute provides for an assessment on individual stockholders in 





39 See preceding note. The constitutional guaranty of trial by jury is not 
violated where the chancellor tries the equitable issues. See Liberty Oil Co. 
v. Condon Nat. Bank, supra, note 27. 

40 See notes 10, I1, 12, supra. 

41 Note 27, supra. 

42 To the same effect, see Philippine Sugar Co. v. Philippine Islands, 247 
U. S. 385 (1918). 

43 Insurance Co. v. Folsom, 18 Wall. (U. S.) 237, (1873). 

44 Note 20, supra. ' 

45 Note 1, supra. 

46 Note 22, supra. Appeal treated as writ of error in Ana Maria Sugar Co. 
v. Quinones, 251 Fed. 499 (1st Circ., 1918). This section does not abolish the 
distinction between writs of error and appeals. Gauzon v. Compania General, 
245 U. S. 86 (1917). 
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banking companies to the extent of the par value of their shares. (FL. 
Rev. Gen. Stat. § 4128.) In Florida married women are subject to 
the common law disabilities. A married woman acquired stock in a banking 
corporation which later became insolvent. The receiver seeks to recover 
the assessment from her. Held, that inability to contract will not ex- 
empt a married woman from the provisions of the statute. Bryan v. 
Bullock, 93 So. 182 (Fla.). 

The rationale of this result is that the liability rests not on contract, 
but on a statute. Smathers v. Western Carolina Bank, 155 N. C. 283, 71 
S. E. 345. This view would seem to hold for all cases under such statutes. 
The obligation as imposed by the legislature is inherent in the shares of 
stock and attaches to the owner very similarly to a covenant running with 
the land. The statute, to be sure, applies only to stockholders, and to 
become a stockholder requires the assent of the person sought to be charged. 
But this assent fulfills no other purpose, and properly gives rise to no con- 
tractual liability. Cf. McClaine v. Rankin, 197 U. S. 154. Having become 
a stockholder the statutory liability attaches irrespective of consent. See 
Edwin H. Abbot, Jr., “Conflict of Laws and Statutory Liability,” 23 
Harv. L. Rev. 37, 38. The authorities, however, often incline to base 
liability under such statutes on contract. Little v. Kohn, 185 Fed. 205 
(Circ. Ct., E. D. Pa.). See McNeill v. Pace, 69 Fla. 349, 352. Accordingly 
the statutory liability imposed in state A will be enforced in state B. 
Flash v. Conn, 109 U. S. 371; Hancock National Bank v. Ellis, 166 Mass. 
414, 44 N. E. 349. Whatever be the justification, if any, of these cases the 
principal case in holding a married woman is undoubtedly right and has 
the support of respectable authority. Smathers v. Western Carolina Bank, 
supra; Scott v. Latimer, 89 Fed. 843 (8th Circ.). Cf. Bernheimer v. 
Converse, 206 U. S. 516. 


Eourry — Priority oF EQUITIES — PURCHASE OF AN EQUITABLE INTER- 
EST FOR VALUE AND WitHoutT Nortice.—A and B were partners in secur- 
ing oil permits. During the partnership B secured a permit from the state 
without A’s knowledge. Subsequently B transferred the permit to C, who 
thereafter assigned an undivided three-fourths interest in the permit to D, a 
bona fide purchaser for value. A, learning of these transactions, seeks to 
establish an undivided interest in the oil permit in himself. Held, that the 
bona fide purchaser of the permit will be protected. Luckel v. Phillips 
Petroleum Co., 243 S. W. 1068 (Tex.). 

The court assumes that a previous Texas case has settled the doctrine 
in Texas that an oil and gas permit gives an equitable right. See National 
Oil & Pipe Line Co. v. Teel, 95 Tex. 587, 68 S. W. 979. The court flatly 
holds that a purchaser in good faith of this equitable interest will be pro- 
tected against a prior equity. The rule at law that the bona fide purchaser 
for value of a legal estate cuts off equitable rights is axiomatic. Molony v. 
Rourke, 100 Mass. 190. But in the past the courts have been unwilling to 
extend this doctrine to the purchase of equitable interests, although there 
had been some agitation for such extension. Hill v. Peters, [1918] 2 Ch. 
273; Cave v. Cave, 15 Ch. D. 6309; Phillips v. Phillips, 4 DeG. F. & J. 208. 
See Hawley v. Diller, 178 U. S. 476, 487; Duncan Townsite Co. v. Lane, 
245 U. S. 308, 211. But see J. B. Ames, “ Purchase for Value With- 
out Notice,” 1 Harv. L. Rev. 1. See 19 Cor. L. Rev. 325. The true 
reason for the doctrine of bona fide purchase, wherever applied, lies in 
business policy. See LANcpELL, SumMaRY oF Equity PLEADING, 2 ed., 
§ 182. In the earlier law it may well have been that the transfer of equit- 
able interests was not so important as to warrant the sacrifice of rights of an 
owner of a prior equity. But today the increase in importance of equitable 
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interests justifies the extension of the doctrine of bona fide purchase to the 
field of equity. The whole question is one of policy, and it is submitted that 
the security of business transactions makes necessary the rule here laid down. 
See 24 Harv. L. Rev. 490. Cf. Neslin v. Wells, 104 U. S. 428; Hume v. 
Dixon, 37 Oh. St. 66; Rice v. Rice, 2 Drew. 73. 


EvIDENCE — DECLARATIONS AGAINST INTEREST— PRESUMED FEE IN 
OccuPANT AS Basis oF INTEREST. — A statement made by a widower, now 
dead, while in occupation of property formerly owned by his wife, to the 
effect that he had destroyed her will after her death, was offered by the 
wife’s executor in an action to prove the lost will. Although the will gave 
the declarant a life estate, it was argued that since his tenancy raised a pre- 
sumption of a fee in him, the declaration that a will had been made was 
against his proprietary interest, and therefore admissible. Held, that the 
statement was a declaration against interest. Evidence admitted. Jn re 
Adams [1922] p. 240. 

The unwillingness of the courts to admit hearsay testimony has led to a 
narrow restriction of the exception in favor of declamations against interest. 
Lloyd v. Powell etc. Co., Ltd., [1914] A. C. 733; Donnelly v. United 
States, 228 U. S. 243, 272; Libbey v. Brown, 78 Me. 492, 7 Atl. 114. But 
English authority has amply justified the argument in the principal case, 
that a declaration by a deceased landholder describing his estate in any 
way inconsistent with the fee which is presumed from his occupance is 
sufficiently against proprietary interest to be admissible. Regina v. Birming- 
ham Overseers, 1 B. & S. 763; Regina v. Exeter Guardians, L. R. 4 Q. B. 
342; Peaceable v. Watson, 4 Taunt. 16. The American authority is in 
accord, but pecuniary interest is emphasized wherever possible. Walsh v. 
Wheelwright, 96 Me. 174, 52 Atl. 649; Currier v. Gale, 14 Gray (Mass.) 
504; Lyon v. Ricker, 141 N. Y. 225, 36 N. E. 189. Cf. Flood v. Russell, 
29 L. R. Ire. 96. It is not so clear that an American court would follow 
the English court in refusing to admit evidence to rebut the presumption 
of a fee and show that the declaration was really not against the proprietary 
interest of the declarant. See Bowen v. Chase, 98 U. S. 254, 263. But 
cf. Lamar v. Pearre, 90 Ga. 377, 17 S. E. 92. See Rand v. Dodge, 17 N. H. 
343, 359. The case might have rested, however, on the tort liability 
created by the declaration. Halvorsen v. Moon & Kerr Lumber Co., 87 
Minn. 18, 91 N. W. 28. But it is time that artificial requirements of 
pecuniary and proprietary interests were abandoned, and that the real 
test of advisability was recognized to be whether or not the deciaration 
was so contrary to an important interest of which the declarant was con- 
scious as to insure its trustworthiness. Halvorsen v. Moon & Kerr Lumber 
Co., supra. Cf., Peacock v. Ambrose, 116 Atl. 832 (Me.). 


FEDERAL COURTS — JURISDICTION AND PowEeRS — INJUNCTION oF ExEcu- 
TION OF INEQUITABLE JUDGMENT OF A STATE Court. — The plaintiff, a 
Pennsylvania corporation, appointed X its agent in Louisiana for purposes 
of citation. The defendant obtained a judgment in a personal action 
against X. To collect this judgment it instituted garnishment proceedings 
against the plaintiff in a state court of Louisiana, serving process upon X. 
X failed to notify the plaintiff and judgment was entered by default 
for the defendant. The plaintiff owed X no debt subject to garnishment. 
Alleging these facts, the plaintiff brought suit in the federal district court 
of Louisiana to enjoin the defendant from levying execution on the 
judgment. Held, that the injunction should be granted. Decree for the 
plaintiff. Reid Gas Engine Co. v. Exchange Nat’l Bank, 281 Fed. 847 
(W. D. La.). 

For a discussion of the principles involved, see Notes, supra, p. 461. 
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FEDERAL CouRTS — JURISDICTION AND Powers—INJUNCTION OF Pro- 
CEEDINGS IN A STATE Court. — The defendant corporation sued the plain- 
tiff for breach of contract in a federal district court of New York. The 
plaintiff went to California to take depositions. The defendant then insti- 
tuted two actions in California federal district courts, and one in the 
superior court of the state, all for the same breach of contract as the 
original New York action. The plaintiff brought a bill in the New York 
federal district court to enjoin the defendant from prosecuting the Cali- 
fornia actions. The bill was dismissed, and the plaintiff appealed. Held, 
that the injunction should be granted. Decree reversed. Higgins v. Cali- 
fornia Prune & Apricot Growers, 282 Fed. 550 (2nd Circ.). 

The respondent brought an action at law against the petitioners in a 
federal district court of Arkansas. The petitioners then instituted a suit 
in the Arkansas chancery court for the respondent’s breach of the same 
contract, joining the sureties on the latter’s bond. Each party, in its 
answer and cross-complaint, set forth the matters in the declaration of the 
suit it had instituted. With both actions pending, the respondent filed a 
bill in the federal district court to enjoin the petitioners from further 
prosecuting the state suit. The injunction was denied in the federal dis- 
trict court, but upon appeal, was granted in the Circuit Court of Appeals. 
The case was taken to the Supreme Court upon a writ of certiorari. Held, 
that the injunction should be denied. Decree reversed. Kline v. Burke 
Construction Co., 43 Sup Ct. Rep. 79. 

For a discussion of the principles involved, see Notes, supra, p. 461. 


FEDERAL COURTS — JURISDICTION — CONVEYANCE TO CORPORATION OF 
ANOTHER STATE TO Erect Diversity oF CITIZENSHIP.—A citizen of 
Texas conveyed land to a Delaware corporation, which had been organized 
for the purpose of bringing suit in regard to this land in a federal court 
on the ground of diversity of citizenship, receiving the majority of the 
stock of the corporation in return. The Delaware corporation brought 
suit in a federal court against citizens of Texas to clear the title to the 
land. Held, that the court had no jurisdiction. Suit dismissed. McLean 
Oil Co. v. Ashworth’s Heirs, 283 Fed. 422 (E. D. Tex.). 

The federal courts are required to dismiss a suit whenever it appears 
that the parties have been collusively joined for the purpose of bringing 
the matter within federal jurisdiction. See 1916 U. S. Comp. Sr, 
§ ror9. A party is not considered collusively joined merely because his 
title has been obtained by a conveyance made for the purpose of secur- 
ing diversity of citizenship. M’Donald v. Smalley, 1 Pet. (U. S.) 620; 
Smith v. Kernochen, 7 How. (U. S.) 198, 215; In re Cleland, Petitioner, 
218 U. S. 120; Doane v. California Land Co. 243 Fed. 67 (oth Circ.); 
O’Neil v. Walcott Mining Co., 174 Fed. 527 (8th Circ.); Ashley v. Board 
of Sup’rs, 83 Fed. 534 (6th Circ.). If the transfer is a bona fide trans- 
action, so that the grantor is no longer the party in interest, the grantee 
may sue. Percy Summer Club v. Astle, 163 Fed. 1 (1st Circ.); Slaughter 
v. Mallet Land & Cattle Co., 141 Fed. 282 (sth Circ.); Woodside v. 
Ciceroni, 93 Fed. 1 (oth Circ.). But if the transaction is merely an 
attempt by the grantor to have the matter litigated by a nominal plaintiff 
acting in his behalf, the transfer is considered merely a colorable one and 
the grantee a collusive party. Jones v. League, 18 How. (U. S.) 76; 
Barney v. Baltimore City, 6 Wall. (U. S.) 280; Lake County Com’rs v. 
Dudley, 173 U. S. 243; Kreider v. Cole, 149 Fed. 647 (3rd Circ.) ; Turnbull 
v. Ross, 141 Fed. 649 (4th Circ.); Board of Com’rs v. Schradsky, 97 Fed. 
1 (8th Circ.). In the principal case in view of the fact that the grantee 
was a corporation formed solely for the purpose of securing federal juris- 
diction, and that the grantor kept control of the property by taking in 
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return the majority of the stock of the corporation, the transfer was clearly 
only a colorable one and the corporation as a collusive party was properly 
denied its suit. Lehigh Mining & Mfg. Co. v. Kelly, 160 U. S. 327, com- 
mented on in 9 Harv. L. Rev. 484; Miller & Lux v. East Side Canal Co., 
211 U. S. 293; Southern Reality Co. v. Walker, 211 U. S. 603, commented 
on in 22 Harv. L. REv. 450. See 22 Harv. L. REv. 290. 


Girts — Girt CausA Mortis INvALID WHEN MApE IN CONTEMPLATION 
or Surciwe. — The intestate called at a bank on May 3, 1922, and handed 
to a clerk who had been for some time her intimate friend, an envelope 
containing cash and securities amounting to about $1200, saying, “If any- 
thing happens to me give these to Ralph Patterson.” Ralph Patterson 
was a nephew of the intestate, working his way through a university. On 
May 5 intestate’s body was found in a cistern in her home under circum- 
stances pointing conclusively to suicide. Held, that a gift made in con- 
templation of suicide is not valid as a donatio mortis causa. Re Fanning, 
23 Ont. W. N. 239 (Ont.). : 

Donatio mortis causa is restricted to cases where death is anticipated 
from immediate and impending causes. See Reedy v. Kelley, 206 Ala. 132, 
89 So. 275. While the donor need not be in extremis the scope of the gift 
is confined strictly. See Grignon v. Shope, 100 Ore. 611, 618, 197 Pac. 
317, 320. The justification for upholding this sort of disposition of property 
is that it enables the donor in circumstances rendering the drawing up of 
a will impracticable to designate a donee and still retain title in case he 
survives the impending danger. That contemplation of suicide nortnally 
creates no such emergency is clear. If the donor feared self-destruction 
due to an irresistible impulse, there might be grounds for a different result; 
but as yet courts are skeptical of any such psychophysical phenomena. 
See State v. White, 209 Pac. 660, 661 (Kan.). The courts, however, as 
in the principal case, rely mainly on the ground of public policy opposing 
the creation of rights upon an illegal act. Agnew v. Banking Co., [1896] 
2 Ir. 204; Bainbridge v. Hoes, 163 App. Div. 870, 149 N. Y. Supp. 20. 
Cf. Amicable Society v. Bolland, 4 Bligh. (N. S.) 194; Ritter v. Ins. Co., 
169 U. S. 139. It is true that A may be encouraged to commit suicide if 
by so doing he may enrich B at the expense of C. But A need not resort 
to such a violent method to give his own property to B. Nor is there any 
inducement for B to incite A to go to such lengths in order to obtain his 
property. The argument of policy is based on a mnon-sequitur. 


INJUNCTIONS — NATURE AND SCOPE oF REMEDY — MANpDAToRY INJUNC- 
TION TO ComMpEL REPAIR OF DRAINAGE Works ON PLaINtiFFs’ LAND. — 
Under a license to tip refuse on the side of a mountain on the plaintiff’s 
land, the defendants so tipped as to cause a landslide damaging the plaintiff’s 
buildings. During the course of the action brought by the plaintiffs, an 
order was made by consent for the execution of drainage works to prevent 
any further slide, the cost to be paid by the unsuccessful parties. The 
plaintiffs succeeded in the action and obtained a decree which provided, 
in part, that the plaintiffs might have liberty to apply in case of apprehended 
damage for a mandatory injunction to compel the defendent to do such 
work as might be necessary to keep open the drainage works. A part of 
these works becoming clogged, the plaintiffs moved for a mandatory injunc- 
tion to compel the defendants to restore the works to order. Held, that the 
court would grant a mandatory injunction compelling the execution of a 
specific work of repair to be done on the plaintiff's land. Injunction 
granted accordingly. Kennard v. Cory Bros. & Co., [1022] 2 Ch. 1. 

There is some doubt whether the English courts will grant a perpetual 
mandatory injunction. Powell etc. Coal Co. v. Taff Vale Ry. Co., L. R. 9 
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Ch. 331. But cf. Union Pac. Ry. Co. v. Chicago, etc. Ry. Co., 163 U. S. 
564, 600. But where the legal remedy is inadequate the court will order 
specific acts of repair. Wilson v. Furness Ry. Co., L. R. 9 E. Q. 28; 
Mayor v. Emmons, [1901] 1 K. B. 515; Kershishian v. Johnson, 210 Mass. 
135, 96 N. E. 56; Broome v. N. Y. & N. J. Tel. Co., 42 N. J. Eq. 
141. See Jacob Klein, “ Mandatory Injunctions,” 12 Harv. L. Rev. 95. 
Nor does the fact that the acts are to be done on the plaintiff’s land cause 
any embarrassment. Goodson v. Richardson, L. R. 9 Ch. 221; Wheelock v. 
Noonan, 108 N. Y. 179. If, however, the plaintiff could without hardship 
do the work himself, his legal remedy would be adequate. Mayfair Property 
Co. v. Johnson, [1894] 1 Ch. 508. Cf. Fisher v. Doolittle & Wilcox Lid., 
5 D. L. R. 549. Whether or not, therefore, the court will exercise its juris- 
diction in such a case as the present should turn on the position of the 
parties and the hardships on the plaintiff. Wheelock v. Noonan, supra. Cf. 
Village of Larchmont v. Larchmont Park, 185 App. Div. 330, 173 N. Y. 
Supp. 32. See Roscoe Pound, “ The Progress of the Law — Equity,” 33 
Harv. L. REv. 420, 436. This exact aspect of the case is not discussed in 
the opinion. The situation seems to be covered by the leave to apply 
contained in the order of Mr. Justice Sargant which was restored by the 
House of Lords without comment. A?t’y. Gen’l. v. Cory, [1921] A. C. 521. 
The court may have felt precluded by the terms of that order from 
refusing, on this last ground, to grant the relief sought. 


INSURANCE — INSURANCE AGENTS — No Lapse ror NoN-PAYMENT WHERE 
Bank Havine AvutHority Farts To Depuct PREMIUM FROM ACCOUNT OF 
Depositor. —In an action by the beneficiaries on an insurance policy the 
defendant pleaded non-payment. It appeared that a bank was authorized 
to collect premiums during the month due. The insured had an agreement 
with the bank whereby it undertook to pay the premium each month and 
deduct the same from the insured’s account. The last premium was neither 
deducted nor sent in until after time had expired. A verdict was directed 
for the plaintiff and judgment rendered thereon. Held, that there was no 
lapse. Judgment affirmed. Stark v. Illinois Bankers’ Life Ass’n, 189 N. W. 
862 (Mich.). 

This decision is in line with the majority of the cases on the point. 
Illinois Bankers’ Life Ass’n v. Dowdy, 149 Ark. 72, 231 S. W. 183; Chick- 
ering v. Globe Insurance Co., 116 Mass. 321. But see Griffith v. Merchants’ 
Life Ass’n, 141 Iowa, 414, 119 N. W. 6094. The reasoning of the court, 
however, is not satisfactory. The duty resting upon insurers and their 
agents to apply money in their hands belonging to the insured to prevent a 
lapse for non-payment of a premium is correctly stated. Clifford v. Mutual 
Benefit Ass’n, 208 Mich. 448, 175 N. W. 242; Mutual Life Ins. Co. v. Breland, 
117 Miss. 479, 78 So. 362; Albrecht v. Peoples’ Life & Annuity Ass’n, 129 
Mich. 444, 89 N. W. 44. But in the principal case, the bank’s only duty 
rests, not upon this doctrine but on its contract with the insured. The sole 
question is whether the bank as agent for the insurer has authority to 
accept this agreement as payment. Generally an agreement for payment 
of a premium by the cancellation of the agent’s own indebtedness does not 
constitute payment. Briggs v. Collins, 113 Ark. 190, 167 S. W. 1114. But 
where the money is actually remitted or set apart on the date due, or 
where the principal consents to the agent becoming a debtor, such agree- 
ment constitutes payment. Redman v. Fidelity Accident Ins. Co., 91 Neb. 
80, 135 N. W. 373; People v. Globe Mutual Life Ins. Co., 65 How. Prac. 
(N. Y.) 239; Perea v. State Life Ins. Co., 15 N. M. 399, 110 Pac. 550. 
The requisite consent is assumed, where the agent is a bank. /Jllinois 
Bankers’ Life Ass’n v. Dowdy, 149 Ark. 72, 231 S. W. 183; New York Life 
Ins. Co. v. Allen, 143 Ark. 143, 220 S. W. 803. This assumption is in- 
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dulged in to avoid the obstacle the dual agency rule presents. See MECHEM, 
AcENcY, § 798. It seems warranted in view of the fact that it is common 
knowledge that the great bulk of banking business is book transactions. 


INTERSTATE COMMERCE — RAILROADS— RESTRAINT OF TRADE —RE- 
COVERY UNDER SHERMAN AcT FOR COMBINATION OF RAILROADS TO Fix 
Rates. — The plaintiff brought an action under the Sherman Act claiming 
triple damages caused him through the maintenance of unreasonable rates 
by a combination of the defendant railroads, 26 Stat. at L., c..647. The 
defendants pleaded that the rates maintained had been found reasonable 
and approved by the Interstate Commerce Commission. The district court 
gave judgment for the defendant on the pleadings. The plaintiff appealed. 
Held, that no cause of action was stated. Judgment affirmed. Keogh v. 
Chicago & Northwestern Ry. Co., 43 Sup. Ct. Rep. 47. 

For a discussion of the principles involved, see NoTEs supra, p. 456. 


LANDLORD AND TENANT— REPAIR AND USE OF PREMISES — EXTENT OF 
LANDLORD’s LIABILITY FOR DANGEROUS PREMISES REMAINING UNDER His 
ControL. — The plaintiff lived in an apartment house with the family of 
a tenant. She was injured by slipping on an obviously defective step in 
a staircase which remained under the control of the landlord. From judg- 
ment for the defendant, the plaintiff appeals. Held, that the plaintiff being 
a licensee, the defendants were only under a duty to prevent injury from 
concealed defects not discernible by the use of reasonable care. Appeal 
dismissed. Fairman v. Perpetual Investment Building Society, 39 T. L. R. 
54 (H. of L.). 

It was once decided by the Court of Appeal that the landlord was under 
an implied obligation to maintain stairways used as common approaches and 
remaining under his control in a reasonably safe condition for tenants. and 
their business visitors. Miller v. Hancock, [1893] 2 Q. B. 177. Thereafter, 
the Court of Appeal, evidently considering this requirement too severe, 
consistently distinguished and side-stepped the authority originating it. 
Lucy v. Bawdan, [1914] 2 K. B. 318; Dobson v. Horsley, [1915] 1 K. B. 
634. In the instant case, the House of Lords specifically repudiates both 
the theory of an implied contractual obligation as the basis of liability, 
and the result itself. The plaintiff here is designated a licensee as to the 
landlord and refused recovery on that basis. In the United States, the 
landlord is required to maintain common approaches in a reasonably safe 
condition for all visitors expressly or impliedly invited by the tenant. Stern 
v. Miller, 60 Misc. 103, 111 N. Y. Supp. 659; Coupe v. Platt, 172 Mass. 
458, 52 N. E. 526; Karp v. Barton, 164 Mo. App. 380, 144 S. W. 1111. 
He owes the same duty to such visitors as is owed the tenant himself. 
See 1 TirFaANy, LANDLORD AND TENANT, §§ 89, 93. In the United States, 
the theory of recovery is generally based on a tort liability and not on an 
implied contractual obligation. 1 TiFFANy, op. cit., §98. But see Coupe v. 
Platt, supra. Though the repudiation of the implied contractual obligation 
theory is sound, it need not have achieved the result in the instant case. 
The more stringent requirement placed on the landlord in the United States 
seems preferable. 


MASTER AND SERVANT — PATENTS — OWNERSHIP OF PATENT PERFECTED 
Pursuant To Contract To Devise Speciriep ARrTICLE.— The plaintiff 
contracted “to devote his time to the development of a process and 
machinery for the production of the front springs now used on the product 
of the Ford Motor Co.” Having developed such a process at the expense 
of his employer, and having patented same, the plaintiff sues the employer 
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for infringement. The defendant’s answer requests that the plaintiff be 
compelled to assign legal title. Held, that the employer is not entitled to 
title to the patent, although he may have a license. Decree for the 
defendant reversed. Peck v. Standard Parts Co., 282 Fed. 443, (6th Circ.). 
For a discussion of the principles involved, see NoTEs, supra, p. 468. 


MunictpaL CorporATIONS — LeGIsLATIvVE CONTROL — DISTINCTION BE- 
TWEEN PUBLICLY AND PRIVATELY OwNED Property.—A state statute de- 
clared that the City of Boston owned certain subways, built at its expense, 
in its “ private ” capacity, and that the subways and rentals therefrom should 
never be taken by the Commonwealth except upon payment of just com- 
pensation. (1902 Mass. Acts, c. 534, § 19; 1911 Mass. Acts, c. 741, § 9.) 
The city leased the subways to a railway company. In 1918 the legislature 
passed an act providing for the appointment of trustees to take over the 
management of the subways, and to apportion any deficit in their operation 
among the cities benefited in the form of a state tax. The act also pro- 
vided that certain dividends be paid the stockholders of the railway com- 
pany irrespective of the earnings of the subways. (1918 Mass. SpEctAL 
Acts, c. 159.) Suit was brought to enjoin the State Treasurer from col- 
lecting the tax provided for by the act. A demurrer to the bill was sus- 
tained in the highest state court. Held, that the act of 1918 was not 
unconstitutional. Decree affirmed. City of Boston v. Jackson, 43 Sup. Ct. 
Rep. 129. 

For 5 eiiiniten of the principles involved, see Notes, supra, p. 465. 


PLEADINGS — Equi1TABLE DEFENSE TO AcTION aT LAw—§ 274b OF THE 
FEDERAL JupIcIAL Cope. — The purchaser brought an action at law against 
a bank to recover part of the purchase money held on deposit The bank 
filed an answer and cross petition in the nature of a bill of interpleader, 
and the court ordered that the vendors be made parties. (38 STAT. AT 
L. 956.) The bank paid the money into court, and the action then pro- 
ceeded at law between the plaintiff and the vendors. A jury was waived, 
and the court found generally for the vendors. A bill of exceptions em- 
bodying all the evidence was settled, and the same evidence was included 
in a transcript certified as required in appeals in equity. The Circuit Court 
of Appeals held that the action was one at law, refused to consider the 
sufficiency of the evidence to sustain the finding, and affirmed the judg- 
ment of the District Court. Held, that the defendant’s answer and cross 
petition changed the proceeding from law to equity; and that the court 
should have considered the issues of law and fact, as on an appeal in 
equity. Reversed and. remanded. Liberty Qil Co. v. Condon Nat. Bank 
et al., 43 Sup. Ct. Rep. 118. 

For a discussion of the principles involved, see Notes, supra, p. 474. 


PROXIMATE CAUSE — VOLUNTARY ASSUMPTION OF RISK — ADMIRALTY. — 
A collision between the M and S was due entirely to the negligence of the 
M. The M was seriously damaged, the S slightly damaged. While the S 
was endeavoring to tow the M toward shallower water both vessels grounded, 
without negligence on the part of the S. The registrar included in the S’s 
damages the loss incurred in the stranding. The President found that 
though it was “natural” for the S to run the risk incident to salving the 
M, since there was no duty to salve the M, the collision was not the legal 
cause of the stranding. The owners of the S appealed. Held, that the 
damage due to the stranding was too remote. Appeal dismissed. The 
San Onofre [1022] Probate 243. 

Where the plaintiff acts to avert danger to his own or a third party’s 
person or property proximate causation is clear. Jones v. Boyce, 1 Stark. 
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493; Ill. Cent. R. R. Co. v. Siler, 229 Ill. 390, 82 N. E. 362; Liming v. Ill. 
Cent. R. R. Co., 81 Iowa, 46, 47 N. W. 66; Eckert v. Long Island R. R. Co., 
43 N. Y. 502; Wagner v. International Ry. Co., 232 N. Y. 176, 133 N. E. 
437; See Joseph H Beale, “ The Proximate Consequences of an Act,” 33 
Harv. L. Rev. 633, 647. The causation is the same where the plaintiff acts 
to save the defendant’s property. The principal case represents an un- 
fortunate tendency to use the doctrine of causation as an outlet for sub- 
merged judicial complexes, treating the question as one “ of first impression,” 
regardless of precedents. Cf. Weld-Blundell v. Stephens, [1920] A. C. 956. 
“ Legal cause” is used to mean the one to which liability attaches. Re- 
moteness as a ground for denying recovery is only the court’s conclusion 
stated as a premise. See Francis H. Bohlen, “ Contributory Negligence,” 
21 Harv. L. Rev. 233, 241n. The real basis of the principal case is an 
individualistic tendency to impose a disability on a plaintiff who has 
voluntarily risked the loss for which he asks compensation. See F. H. 
Bohlen, “ Voluntary Assumption of Risk,” 20 Harv. L. Rev. 14. The 
interests of society require an exception to this disability in the case 
of the persons threatened by the defendant’s negligence or others acting 
in their behalf. Jones v. Boyce, supra; Eckert v. Long Island R. R. Co., 
supra; Wagner v. International Ry. Co., supra. But where the defendant 
alone is endangered, perhaps these interests can best be protected by deny- 
ing recovery for the burned fingers of officious intermeddlers, even though 
no other incentive to well directed assistance remains than virtue as its 
own reward. Saylor v. Parsons, 122 Iowa 679, 98 N. W. 500. While this 
may be going too far when human life is imperiled, it is easier to deny 
recovery where property alone is endangered, especially where an adequate 
stimulus to saving that property is provided by the peculiar admiralty 
doctrine of salvage. Bird v. Gibb, 8 A. C. 550. 


Quast Contracts — MistaKE or Law. — The deceased fraudulently in- 
duced the plaintiff to marry him by showing her a divorce from “ bed and 
board.” This was not an absolute divorce and the marriage was a nullity. 
The plaintiff cohabited with the deceased until his death and now claims 
compensation for services rendered. The jury found that the plaintiff entered 
into and continued her relations with the deceased in good faith. Judgment 
was given for the plaintiff. Held, that the plaintiff may recover on a con- 
tract implied in law. Judgment affirmed. Wolf v. Fox, 190 N. W. 90 (Wis.). 

Under the better view one who because of a mistake of fact believes 
himself married when in fact he is not, may recover in quasi-contract 
compensation for services rendered to the supposed spouse. Higgins v. 
Breen, 9 Mo. 497; Fox v. Dawson, 8 Mart. (La.) 94; Sanders v. Rogan, 
172 N. C. 412, 900 S. E. 777. See KEENER, Quasi-ContrRActs, 321; Woop- 
WARD, Quast-Contacts, § 184. Contra, Cooper v. Cooper, 147 Mass. 
370, 17 N. E. 892; In re Payne’s Appeal, 65 Conn. 399, 37 Atl. 948, com- 
mented on in 9 Harv. L. REv. 2090; Gjurich v. Feig, 104 Cal. 429, 179 Pac. 
464; Cropsey v. Sweeney, 27 Barb, (N. Y.), 310. The principal case adopts 
this view. The significance of this case lies, however, in the fact that the 
plaintiff’s mistake was one of law as to the legal effect of the decree of 
divorce exhibited to her. Although the rule in equity is somewhat different, 
courts of law for the last hundred years have denied quasi-contractual 
relief for mistakes of law. Bilbie v. Lumley, 2 East. 469. See 3 WILLISTON, 
Contracts, §§ 1581, 1582; Woopwarp, of. cit., §35. Various encroach- 
ments have been made on the rule. Woopwarp, op. cit., § 37 et seq. Prior 
to this case, it had, however, been repudiated by decision in only two 
jurisdictions. Northrop’s Executors v. Graves, 19 Conn. 548, McMurtry v. 
Ky. Cent. R. R. Co., 84 Ky. 462, 1 S. W. 815. See 3 WILLISTON, op. cit., 
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§ 1582. Here the court, relying on a misconception of a prior decision 
rather abruptly dismisses the point. See Thomas v. Thomas, 88 Wis. 88, 
59 N. W. 504. It is to be hoped that when occasion arises the court will 
more carefully define its position and place relief for mistake of law 
where it belongs, on a par with relief for mistake of fact. See 3 WILLISTON, 
op. cit., § 1581; Woopwarb, op. cit., § 42; KEENER, op. cit., 85 et seq. 


REMOVAL OF CAUSES — REMOVAL FROM STATE CourT TO A FEDERAL Dis- 
TRICT IN WHICH NEITHER Party Resmpes—R1IGHT oF PLAINTIFF TO 
Osyect.—A Maine corporation brought suit in an Ohio court to enjoin a 
proposed consolidation of an Ohio corporation and a New York corporation, 
in violation of the federal anti-trust acts. The defendants removed the 
case to the United States District Court for the Northern District of Ohio 
under section 28 of the Judicial Code. (36 Srar. at L., c. 231, 1094.) The 
plaintiff moved to remand the case to the state court on the ground that, 
since the New York corporation could not have been sued in that federal 
district, the defendants could not remove the case thereto. This motion 
was denied. Held, that the defendant may waive the requirement that 
suit be brought against it in the district where it resides. Judgment af- 
firmed. General Investment Co. v. Lake Shore & Michigan Southern 
Railway Co., 43 Sup. Ct. Rep. 106. 

For a discussion of the principles involved, see Notes, supra, p. 471. 


RESCISSION — RESCISSION FOR FAILURE OF CONSIDERATION — REMEDY 
FOR DEFAULT OF Promisor WHO OBTAINED DEED IN RETURN FOR PROMISE 
To Support. — In consideration of the defendant’s promise to abandon the 
use of intoxicating liquors and to live on, manage, and work the farm, 
the complainant, an aged aunt, purchased a farm, taking the deed to her- 
self for life, remainder to the defendant in fee. The defendant wholly 
failed to perform his promises. The complainant asks that the remainder 
be released and conveyed to her. A final decree was entered granting the 
prayer and a commissioner appointed to convey the remainder to the com- 
plainant. Held, that the defendant’s failure to perform his promise makes 
it unconscionable for him to retain title. Decree affirmed. Sweeny v. 
Patton, 113 S. E. 715 (Va.). 

A grantor is entitled to cancellation of a deed given for an unfulfilled 
promise to support. Houston v. Greiner, 73 Ore. 304, 144 Pac. 133; 
McClelland v. McClelland, 176 Ill. 83, 51 N. E. 559. See Anderson v. 
Reed, 20 N. M. 202, 148 Pac. 502. Comtra, Gardner v. Knight, 124 Ala. 
273. 27 So. 208; Anderson v. Caines, 156 Mo. 664, 57 S. W. 726. See 
23 Harv. L. Rev. 62. Of the variety of reasons offered for the modern 
trend, certainly some must be rejected. It cannot be said that subsequent 
non-performance constitutes fraud. Gardner v. Knight, supra; Glocke v. 
Glocke, 113 Wis. 303, 304, 890 N. W. 118, 122. Contra, Spangler v. 
Yarborough, 22 Okla. 806, 101 Pac. 1107. Nor is equity justified in reading 
a condition subsequent into the deed. Lowman v. Crawford, 99 Va. 688, 
601, 40 S. E. 17, 18; Bruer v. Bruer, 109 Minn. 260, 264, 123 N. W. 813, 
814. Contra, Cree v. Sherfy, 138 Ind. 354, 37 N. E. 787; Glocke v. Glocke, 
supra. The true reason for rescission seems to lie in the inadequacy of 
damages at law, due to the conjectural value of the intimate personal 
service involved, and the uncertainty of the length of the grantor’s life. 
Reeder v. Reeder, 89 Ky. 520, 12 S. W. 1063; Diggins v. Doherty, 15 D. C. 
172, 177. See 3 WiLListon, Contracts, § 1456, CrarK, Equity, § 403. 
Further, there is more reason for refusing rescission in a sale for cash, 
where the vendor could, if he wished, have retained title as security, than 
in a case such as the present, where no grantee would consent to such 
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retention of title, in view of the fact that his own performance is im- 
possible of fulfillment until the grantor’s death. It is immaterial to the 
merits of the plaintiffs case that the defendant’s remainder was granted by 
an outsider, instead of being deeded directly by the complainant. Cf. 
Houston v. Greiner, supra. Rescission of the deed, however, will not give 
the plaintiff title. The court properly, then, made use of the remedial 
machinery of a constructive trust. Cf. Grant v. Bell, 26 R. I. 288, 58 
Atl. 951. 


SALES — CONDITIONAL SALES — REMEDIES OF THE SELLER. —A “lease” 
of a piano provided that the “lessee” should pay certain “rent” in in- 
stalments; that when all the “rent” was paid the “lessor” would execute 
a bill of sale; that until then title was to remain in the “ lessor” and in the 
event of the “ lessee’s ” default, the “lessor” might reclaim the piano, keep 
the instalments paid as “ rent,” and recover the balance of the “ rent,” and 
that the “ lessor’s ” remedies should be cumulative. The “ lessee ” defaulted. 
The “lessor” replevied the piano, and now sues for the balance due on a 
note given for the full “rental.” Held, that regaining possession of the 
piano does not bar the plaintiff’s right to sue on the note. Judgment for the 
plaintiff affirmed. Rudolph Wurlitzer Co. v. Mandarin Co., 188 N. W. 
639 (Wis.). 

This transaction is properly construed as a conditional sale. Grow v. 
Washburn, 115 Atl. 226 (Vt.); Corbett v. Riddle, 209 Fed. 811 (4th Circ.). 
Contra, Cincinnati Equipment Co. v. Strang, 215 Pa. St. 475, 64 Atl. 678. 
Upon a breach by the buyer it is generally held that the seller may recover 
the goods or the price but must elect between them. Frisch v. Wells, 200 
Mass. 429, 86 N. E. 775; Nashville Lumber Co. v. Robinson, 91 Ark. 310, 
121 S. W. 350. The court properly discards this rule. First Nat. Bk. of 
Sheridan v. Yocom, 96 Ore. 438, 189 Pac. 220. Cf. Ratchford v. Cayuga, etc. 
Co., 217 N. Y. 565, 568, 112 N. E. 447, 448. See WiL.iston, SALEs, 
§ 579. See 25 Harv. L. Rev. 462. The court, however, is not clear as to 
what is to become of the piano after the plaintiff's judgment is satisfied. 
If the seller is allowed to retain the piano as his own, the result is wrong. 
A conditional sale is essentially a sale with a mortgage back. See WILLISTON, 
SALES, § 579. The seller’s only interest in the piano is a security interest. 
As a chattel mortgagee cannot recover more than his debt, so the condi- 
tional seller, if he enforces his contract, is entitled to no more than the 
contract price. Cf. Roach v. Curtis, 191 N. Y. 387, 84 N. E. 283; White- 
law Furniture Co. v. Boon, 102 Tenn. 719, 52 S. W. 155. A forfeiture 
should be prevented in spite of the terms of the contract. Puffer v. Lucas, 
112 N. C. 377, 17 S. E. 174. The Uniform Conditional Sales Act is drawn 
on the theory that, though the seller is entitled to the security he bargained 
for, he will not be permitted to work a forfeiture. See 1921, 1 Wis. Srar., 
ch. 78u, § 1684u-24. 


SALVAGE — AWARD FOR SERVICES WHEN RENDERED UNDER CONTRACT 
PRocURED BY Duress. — The libelant made a contract with the master of 
the respondent’s barge to tow the vessel to safety. The amount agreed 
upon for the service was $15,000. The master of the barge objected to 
such a charge as unreasonable but when the libelant threatened to leave 
him if he did not agree to pay that sum he signed the contract, fearing for 
the security of his cargo and crew. Held, that the contract be set aside 
and an award made of an amount less than a liberal compensation but more 
than what a towage charge for the same service would be. Magnolia 
Petroleum Co. v. National Oil Transport Co., 281 Fed. 336 (S. D. Tex.). 

Admiralty will enforce contracts for salvage service and the mere fact 
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that the amount agreed upon turns out to be a large one in view of what 
happens is not cause for setting aside the contract. The Elfrida, 172 U. S. 
186; The Strathgarry [1895] P. 264. But such contracts will be set aside 
when entered into under compulsion. The Jessomene, 47 Fed. 903 (N. D. 
Cal.); The Medina, 2 P. D. 5. See The Emulous, 1 Sumn. (1st Circ.) 207, 
210; The Elfrida, supra, 192, 195. See KENNEDY, CiIvIL SALVAGE, 2 ed., 
231-236. However, the existence of an agreement does not prevent the 
service rendered from being one of salvage. The Roanoke, 50 Fed. 574 
(E. D. Wis.). See The Emulous, supra, 210. In fixing the amount of a 
salvage award courts are not bound by strict rules. Ordinarily salvage 
compensation is liberal, consisting not only of compensation for actual 
labor performed but also of an additional amount allowed as a means of 
encouraging extraordinary exertions in saving life and property. The /sland 
City, 1 Black (U. S.) 121, 130; The Sandringham, 10 Fed. 556 (E. D. 
Va.). See 35 Harv. L. Rev. 887. But the court will exercise its discretion. 
The Connemara, 108 U. S. 352. See The Job H. Jackson, 161 Fed. 1015, 
1018 (E. D. N. C.). The jurisdiction is of an equitable nature. The award 
may be increased, diminished, or wholly forfeited accerding to the merit or 
demerit of the salvor. Mason v. The Ship Blaireau, 2 Cranch (U. S.) 240, 
266; The Schooner Boston, 1 Sumn. (1st Circ.) 328, 341. See 35 Harv. 
L. Rev. 614. See Marvin, WRECK AND SALVAGE, § 218. The making of an 
exorbitant demand does not always appear to have led the courts to diminish 
the amount of compensation. See The Don Carlos, 47 Fed. 746 (N. D. 
Cal.) ; The Sirius, 57 Fed. 851 (oth Circ.); The Mark Lane, 15 P. D. 135. 
However, it would seem that to do so would be a justifiable exercise of the 
court’s discretion and the result reached in the principal case on such prin- 
ciples seems correct. The Young America, 20 Fed. 926 (D.N. J.). 


STATUTE OF FrAupS— Part PERFORMANCE— PaRoL AGREEMENT FOR 
EASEMENT.'— The defendant corporation having an option to purchase a 
large tract of coal land a few miles distant from the X railroad orally agreed 
with A and B, owners of the land between the tract and the railroad, that the 
corporation should be allowed to construct and operate a private railway 
over this strip. The corporation then purchased the coal land, built the rail- 
way, and began its operation. A and B conveyed their lands to the plain- 
tiffs who took with notice of the operation of the railway thereon. The 
plaintiffs bring suit to enjoin the operation of the railway. The lower 
court dismissed the suit. Held, that the contracts are removed from the 
operation of the Statute of Frauds by part performance and this easement 
is enforceable against the plaintiffs. Decree affirmed. Buckles v. Ken- 
nedy Coal Corporation, 114 S. E. 233 (Va.). 

The court proceeds on the theory that the parties had entered into con- 
tracts for an easement. Assuming the correctness of the court’s view, the 
present case involves a contract under which possession was taken, for the 
defendant occupied a strip of land in operating the railway. There is 
something more than the bare enjoyment of an easement. D. L. & W. 
R. R. Co. v. Breckenridge, 55 N. J. Eq. 141, 145, 35 Atl. 756, 757. See 
W. U. Tel. Co. v. Penn. R. R. Co., 195 U. S. 540, 570. By the prevailing 
rule in equity if the purchaser of land through an oral contract is put in 
possession under the contract there is sufficient part performance to take 
the case out of the operation of the Statute of Frauds. Butcher v. Stapely, 
t Vern. 363; Earl of Avylesford’s Case, 2 Strange, 783. See Browne, 
StaTuTE oF Fraups, 5 ed. § 467. Taking possession meets the policy of 
the Statute as being an act solely referable to a contract respecting the 
particular land. Dale v. Hamilton, 5 Hare 369, 381. Some American 
jurisdictions require in addition irreparable injury to the purchaser if 
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relief is refused. Burns v. Daggett, 141 Mass. 368, 6 N. E. 727; Bradley 
v. Owsley, 74 Tex. 69, 11 S. W. 1052. This latter position has the merit 
of according with the policy of the Statute and supplying a basis for equity 
to dispense with formal compliance with it. See Roscoe Pound, “ The 
Progress of the Law — Equity,” 33 Harv. L. REv. 929, 944. In the prin- 
cipal case both requirements are satisfied. Not only was possession taken 
but a large expenditure was incurred. The result is eminently equitable 
and not illogical. But cf. Crosdale v. Lanigan, 129 N. Y. 604, 29 N. E. 824. 


TAXATION — EXEMPTIONS — LOAN BY TRUSTEE TO EXEMPT BENEFICIARY 
to Avoi INcome Tax.— Property was devised in trust to pay certain 
annuities and then to pay the income to a hospital created for charitable 
purposes, the income of which was exempt from taxation. (39 Star. aT L. 
756; 40 Stat. AT L. 300.) When all but one of the annuitants had died, 
the trustee loaned the property to the hospital at an interest rate large 
enough to satisfy the administration charges and the remaining annuity only. 
An income tax was assessed upon the trustee on the entire income of the 
fund. The trustee sued and recovered the tax. Held, that the tax was 
illegally assessed. Judgment affirmed. Lederer v. Stockton, 43 Sup. Ct. 
Rep. 5. 

Income received by the estate of a deceased person is taxable under 
the federal income tax act. See U. S. Comp. Start. § 6336b. But income 
received by corporations operated exclusively for charitable purposes is 
specifically exempted. See U. S. Comp. Srat., § 6336k. In the principal 
case the income from the trust fund was received not by the estate but 
by the exempt corporation. There was no taxable income. Cf. Williams v. 
Singer [1921] 1 A. C. 65. Had the trustee allowed the income to accumu- 
late it would have been taxed although it ultimately was to go to an exempt 
charity. See Treas. Dept. Reg. 62 (ed. 1922), Art. 342. Nor could 
the estate have been transfered outright to the hospital until the death of 
all the annuitants. Derbyshire’s Estate, 239 Pa.. St. 389, 86 Atl. 878. The 
device adopted by the trustee was therefore an ingenious method of saving 
the estate for the charity without subjecting it to intermediate taxation. 
If anyone can complain of the trustee’s action in reducing the income of 
the estate from over $15,000 to less than $1,000 it is certainly not the 
Internal Revenue Department. 


VENUE — WAIVER OF VENUE BY STATE OrFicer.—A general order, pro- 
mulgated by the Director General of Railroads, provided that all suits 
against carriers should be brought in the county where the plaintiff resided, 
or in the county where the cause of action arose. The plaintiff sued the 
Director General in a county other than those provided for under this order. 
The Director General filed a general demurrer to the declaration, which 
was overruled. He then filed a plea in abatement to the venue, to which 
a demurrer was sustained. Judgment was given for the plaintiff. Held, 
that by demurring generally the defendant waived his objection to the venue. 
Judgment reversed on other grounds. Payne v. Ivey, 93 So. 143 (Fla.). 

Statutes fixing the venue in certain actions confer a mere personal 
privilege which may be waived. Drainage Commissioners v. Griffin, 134 
Ill. 330, 25 N. E. 905; Vom Voight v. Michigan Cent. R. R. Co., 130 Fed. 
308 (2nd Circ.). A general demurrer constitutes such a waiver. Scott v. 
Hoover, 99 Fed. 247 (oth Circ.); Texas & Pacific Ry. Co. v. Cox, 145 
U. S. 593. In the principal case, however, the defendant is the state. 
Though a state cannot be sued without its consent, it may waive this im- 
munity. Gunter v. Atlantic Coast Line R. R. Co., 200 U. S. 273; The 
Siren, 7 Wall. (U. S.) 152. That, where a state undertakes the operation 
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of private enterprises such as a railroad, express consent is not necessary 
in order for a private individual to sue, seems well established. Amstein v. 
Gardner, 134 Mass. 4; Hutchinson v. Western & Atlantic R. R. Co., 6 
Heisk. (Tenn.) 634; Sweeney v. Board of Land & Works, 4 Vict. L. R. 
440. Cf. Fitzpatrick v. Panama R. R. Co., 2 Canal Zone Sup. Ct. Rep. 
111; South Coast Road Metal Quarries v. Whitfield, 14 N. S. Wales St., 
300; Mersey Docks v. Gibbs, 11 H. L. C. 686. Contra, State v. Hill, 54 
Ala. 67. Any doubt upon this score has been removed by the specific con- 
sent given by the government. See Federal Control Act § 10, 40 Start. at L. 
451, 456; 1919 Barnes Fep. Cope § 10163. An agent of the state must 
have authority to make a waiver of venue. Carr v. United States, 98 
U. S. 433. These orders as to venue have been held constitutional. Alabama 
& V.R. R. Co. v. Journey, 257 U. S. 111. Since the Director General had 
authority to issue such an order for his own convenience, it would seem that 
he had authority to waive it. 


WILLs — CoNsTRUCTION — PERIOD TO WHICH “ SuRVIVING” REFERS. -— 
The testatrix devised land to A for life and directed that on A’s death if the 
legatees should agree the land might be sold, a certain amount of the pro- 
ceeds to be placed in trust for B and the residue to be paid to the extent 
of one-third to C or C’s surviving children. C died after the testatrix but 
before A, leaving her surviving three children, X, Y, and Z, of whom Z 
predeceased A. After A’s death in partition proceedings X and Y together 
claim one-third interest to the exclusion of the devisee of Z. The lower 
court decreed partition and awarded the one-third interest equally to X, 
Y, and Z’s devisee. Appeal by X and Y. 4Held, that the sale by order 
of the court in the partition proceedings operated in the same way as a 
sale agreed to by the legatees and that Z took equally with X and Y as the 
word “surviving” refers to the survival of C by the children. Decree 
affirmed. In re Eichelberger’s Estate, 118 Atl. 555 (Pa.). 

Where the word “surviving” is used in a will and there are several 
periods to which it might refer, the testator’s intent, if clear from the 
context of the instrument, controls. Dent v. Pickens, 61 W. Va. 488, 58 
S. E. 1029. See Neathway v. Reed, 3 DeG. M. & G. 18, 21. The language 
of the will in the present case gives no indication of the period intended. 
In such case the prevailing and seemingly preferable rule is that the sur- 
vivors are those outliving the period of distribution. Coveny v. McLaughlin, 
148 Mass. 576, 20 N. E. 165; Blatchford v. Newberry, 99 Ill. 11, 42; Jn 
re Gregson’s Estate, 2 DeG. J. & S. 428; Cripps v. Wolcott, 4 Madd. 11. 
But some American jurisdictions select the testator’s death as the period 
determining those surviving. Porter v. Porter, 50 Mich. 456, 15 N. W. 
550; Smith v. Smith, 59 Ind. App. 169, 109 N. E. 60. Either rule furnishes 
a readily applicable basis of construction. The question usually arises 
where the possible periods are the death of the testator or the determina- 
tion of the life estate. The principal case presents also the possibility that 
the survivorship might refer to the death of C. However, the rule that 
the time of distribution determines those surviving appears to be applied 
xegardless of the particular possibilities involved. Blatchford v. Newberry, 
supra; Knight v. Poole, 32 Beav. 548. Indeed, it is submitted that the 
selection of the death of C as the period of survivorship can apparently 
be based on no generally applicable rule of construction. 


WILts — ConstrucTION — WHETHER “ IssuE” A WorD OF PURCHASE OR 
or Limitation. — A testator left property “to A for life, after his death to 
descend to his eldest legitimate male issue in default of which” over. On 
A’s death his eldest son went into possession. The question was whether 
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A’s son took a fee or an estate in tail male. Held, that “eldest male 
issue ” are words of limitation creating an estate in tail male. Jn re Cosby’s 
Estate, [1922] 1 I. R. 120. 

If “issue” as used here means children, it is a word of purchase; if it 
means all lineal descendants or heirs of the body, it is a word of limita- 
tion. The early law took whichever construction best satisfied the testator’s 
intent. Doe v. ‘Collis, 4 T. R. 294. An earlier case had held “ eldest 
male issue” to be words of purchase. Lovelace v. Lovelace, Cro. Eliz. 
40. But the present English tendency is to make “issue” as nearly the 
equivalent of “heirs of the body” as possible, as indicating an indefinite 
line of succession, unless it is clearly expressed otherwise. See Roddy v. 
Fitzgerald, 6 H. L. C. 823, 879. See Hawkins, WILLS, 1 ed., 189. See 30 
Harv. L. Rev. 195. Since “eldest male issue” may indicate a line of 
descent from the eldest son to the eldest son in succession, the word “ eldest ” 
is not inconsistent with words of limitation and therefore is not strong 
enough to alter the prima facie meaning of issue under the English rule. 
In re Finlay’s Estate, [1913] 1 I. R. 143. Cf. Doe v. Garrod, 2 B. & Ad. 
87; Lewis v. Puxley, 16 M. & W. 733. But see Sheridan v. O'Reilly, 
[1900] 1 I. R. 386. See 2 JARMAN, Wiis, 6 Eng. ed., 1931, note k. 
Though the American courts adopt the English prima facie meaning of 
“issue,” the tendency is to allow slight circumstances to change the mean- 
ing to children. See 25 Harv. L. Rev. 571. The use of “eldest,” imply- 
ing a comparison of ages, would seem sufficient to lead to a result in this 
country contrary to the principal case. But see Brownell v. Brownell, 
10 R. I. S009. 


Wits — RevivaAL oF WiLts —Errect oN Prior WILL oF REVOCATION 
oF LATER WILL. — Testatrix executed a valid will and later made a second 
will containing a revocatory clause. She then destroyed the latter, knowing 
that the former remained in existence. A statute provided for revocation 
by a “later will or codicil.” Held, that the prior will be admitted to 
probate. Whitehill v. Halbing, 118 Atl. 454 (Conn.). 

At the common law, in the absence of a contrary intent, revocation of 
a will revoking a former will set up the latter. Goodright v. Glazier, 4 Burr. 
2512; Bates v. Hacking, 29 R. I. 1, 68 Atl. 622; Marsh v. Marsh, 3 Jones 
(N. C.) 77; Stetson v. Stetson, 200 Ill. 601, 66 N. E. 262. It seems clear 
that this was but a rebuttable presumption of the testator’s intent. Burten- 
shaw v. Gilbert, Cowp. 49; Taylor v. Taylor, 2 Nott & M’C. (S. C.) 
482; Goodright v. Glazier, supra. But see Rudisill v. Rodes, 29 Gratt, 
(Va.) 147. In the ecclesiastical courts there was no presumption. The 
question was decided by evidence of intent. Usticke v. Bawden, 2 Add. 
Ecc. 116, 125. In the absence of statute this is the view at present adopted 
by the majority of American courts. Pickens v. Davis, 134 Mass. 252; 
Williams v. Miles 68 Neb. 463, 04 N. W. 705; In Re Gould’s Will, 72 Vt. 
316, 47 Atl. 1082. This court in its holding is but following the intimations 
of a previous case. Peck Appeal, 50 Conn. 56. The decision in effect over- 
rules the leading American case on the subject and reverts to common law 
principles. James v. Marvin, 3 Conn. 576. The doctrine seems sound if it is 
remembered that the presumption of “ revival ” was not conclusive at com- 
mon law. In the absence of contrary evidence it seems reasonable to hold 
the testator’s intent to be favorable to the former will, after he has destroyed 
the later instrument and carefully preserved its predecessor. 
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Tue Mopern Ipea or THE State. By H. Krabbe. Translated with an 
introduction by George H. Sabine and Walter J. Shepard. New York: 
D. Appleton & Company. 1922. pp. lxxxi, 281. 


There have been many attempts to explain and to justify the fact that 
in all social groups there are individuals stronger than others who impose 
their will on the rest. For centuries the prevailing method of interpreting 
this fact for political purposes was through the dogma or fiction of an 
absolute sovereign. This dogma is being subjected to attack from many 
quarters. 

Two of these attacks are of peculiar significance. A group of thinkers 
known as the “ Pluralists ” contend that no such an independent and supreme 
power exists in any political society; that the unity and all inclusive- 
ness claimed for this power is in fact broken by the divided allegiance 
which men give to the various social groups to which they belong; that 
state authority applies to only a small part of human conduct, and 
that this authority is subject to certain well-defined limitations, even within 
this restricted field. 

On the other hand two noted continental European writers, Duguit of 
France, and Krabbe of Holland, discard entirely the concept of an inde- 
pendent and supreme power as the source and sanction of law. Duguit, 
whose views are the better known, has for years been directing his criti- 
cisms against certain fundamental notions of French jurisprudence, viz., 
the theory of sovereignty and the theory of natural rights. Approaching the 
same problem from a somewhat different viewpoint Professor Krabbe, 
of the University of Leyden, contends that an independent sovereign by 
the logic of events has become an impossibility. He seeks a basis of law 
better fitted to modern views of social life. 

Among the features of his theory are the following: 

1. There is an insistence on the ethical foundation and emotional sanc- 
tion for law, on the theory that its real source is in the “sense of right ” 
or “feeling for right.” The spiritual sense of man is regarded as the 
support of law and legal thinking. 

2. The so-called sense of right, it is contended, has binding force, and 
rules not based on it are not law. The inherent obligatory authority 
arising therefrom is due to its emanation from the Absolute, or from what 
is conceived as a universally valid standard of right and law. This Platonic 
Absolute, it is thought, can only be partially understood by men, but 
in so far as it is understood and developed, systems of law find therein 
their sole source and sanction. 

3. In order to secure unity from a diversity of opinions as to the “sense ~ 
of right” superior sanction and validity are attached to the opinion of 
the majority. That “rule is to be obeyed which has quantitatively the 
highest value.” In order to render feasible the rule of the majority 
the majority sense of right must be conceded to be better for the minority 
than their own interpretation. 

4. There is an emphatic denial of supremacy through organization. This 
is indicated in the statement, “No power on earth can control the action 
of the sense of right.” There is then no authority other than the law. 
Law is defined as the judgment of the community on the rightness or 
wrongness of conduct. 

- Most critics of former theories of sovereignty appear to be seeking certain 
fundamental principles as the basis of political obligation. Whether the 
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source and sanction of political control be sought in an absolute sovereign, 
in some kind of general will or social force, or simply in majority rule, 
there is an insistent demand for some criterion to judge of the efficacy 
or validity of political acts. Such criteria were found formerly in the 
theory of natural rights and in the theory of a social compact. In contrast 
with these are the continental concept of a natural law with a changing 
content and the rule of reason of American public and private law, in 
which certain fundamental principles of right and justice are regarded as 
the very basis of law itself. All acts of state to be valid must accord 
with these criteria whether these acts be in the realm of private law 
or in the developing field of international law. Political acts, as American 
judges say, must not “violate the rudiments of fair play” or “shock the 
sense of fairness.” It can readily be seen why the American doctrine of 
judicial review with such a criterion as due process of law to test the 
validity of legislative acts is quite acceptable to those European publicists 
who are seeking metaphysical or psychological tests for legal acts. 

However necessary it may be to develop such standards to test political 
acts it appears that Duguit and Krabbe in their efforts to dispense with the 
sovereign would lead in the direction of a general dispersion of political 
authority. To dispose of the determinate human authority or sovereign 
in order to replace it merely by an ideal of social solidarity or a feeling 
of justice is to do away with definite political organs with fairly fixed 
rules to guide them for vague metaphysical or emotional concepts. On 
the other hand both writers in carrying the sanction of law back to its 
ultimate sources in community concepts of law and right are suggesting 
a much needed corrective to the exaggerated views as to the efficacy of 
formal law-making which the positivist’s theory encouraged. 

Placing the source of law in man’s emotional reactions would appear to 
be taking a step backward. The attempt to develop law from emotions 
would lead rather to mob rule than what is normally regarded as control 
through law. Professor Krabbe recognizes the danger of uncontrolled emo- 
tional forces, but suggests no way of subjecting them to control. One 
of the chief functions of law at all times has been as a regulator of man’s 
emotions, and, as law becomes stronger, life in society becomes more 
peaceful and man’s emotional nature is subjected to the calm considera- 
tions of reason and justice. Moreover investigations regarding the social 
life of man reveal no such universally valid standards of right and justice 
as Professor Krabbe assumes to exist. Nor does the experience of the 
past century warrant his complacence as to the efficacy of majority rule, 
particularly in passing on questions of right and wrong. 

The recent extraordinary enlargement of state functions requires that the 
sovereign, if there be such, in many of its activities must be subjected 
to certain rules of law. At the same time a similar growth of international 
rules and practices requires further limitations on the sovereign, according 
to other legal rules. If the sovereign be made subject to a developing body 
of rules of law in both private and public law, a large part of the theory of 
an absolute sovereign has ceased to have its former significance. Older 
theories of sovereignty which still retain feudal and monarchic char- 
acteristics are apparently in need of revision. In breaking ground for this 
revision Professor Krabbe’s analysis is suggestive and stimulating. 

The translator’s introduction furnishes an excellent setting for the author’s 
thesis. In tracing the real significance of the attacks on the sovereignty 
theory, how these attacks affect the fundamental concepts of political 
thought, such as the personality of the state in relation to law, law as an 
evaluation of interests, and the authority of law in the modern state, the 
translators have given a summary which is in itself a noteworthy contri- 
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bution to political theory. It is significant that a work of this character 
appears worthy of a translation to render it available for English readers 
and that it is presented with such a discriminating introduction. 

' CHARLES GROVE HAINngEs. 





Uniform Laws, Annotated: Book 1, Uniform Sales Act; Book 2, Uniform 
Conditional Sales Act; Book 3, Uniform Warehouse Receipts Act; 
Book 4, Uniform Bills of Lading Act. Edited by H. Noyes Greene, 
assisted by Editorial Staff of the Publishers. Northport: Edward 
Thompson Company. 1922. pp. viii, 376; vili, 263; viii, 143; Vili, 126. 


These four books are, and purport to be, no more than mechanical devices 
for rendering accessible to the busy lawyer the growing welter of decisions 
under these various acts. They are the beginning of a series which is in- 
tended to cover all the uniform acts. As such they are handy little digests 
which are bound to prove useful. Each book contains the text of the act 
in question, the Commissioners’ notes on the act as recommended, the modi- 
fications of the act as adopted in the various jurisdictions and a digest of 
the decisions under the act, all conveniently arranged under the various 
sections of the act to which they refer, or, as is so often the case, fail to 
refer. In the books on the Bills of Lading Act and the Warehouse Receipts 
Act the corresponding Federal Statute is printed in an appendix and in the 
book on the Conditional Sales Act the appendix contains a digest of the 
various statutes relating to conditional sales in those jurisdictions which 
have not yet adopted the uniform act. In the front of each book is a list 
of the jurisdictions in which the act has been adopted, with appropriate 
reference to the statutes embodying the act. In the preface the publishers 
announce that the series will be kept up to date by a patented device for 
a cumulative supplement so constructed as to slip into a pocket at the end 
of the book. In form the books are both attractive and convenient. In 
substance they are no more than digests with the common faults of digests. 
Practically no attempt is made at critical comment on the acts or the deci- 
sions under the acts. They present the common fault of practically all 
American digests in their almost complete failure to discriminate between 
dicta and decisions. Such compilations would be infinitely more useful if 
the cases were fully and accurately stated under the section to which each 
chiefly refers and the dicta, when sufficiently important for the purpose, 
quoted as such with appropriate cross reference to the page at which the 
decision can be found fully stated. As they stand almost no reliance can 
be placed on the statements abstracted from particular cases and frequently 
upon examination the cases will be found to involve something entirely 
different from the propositions under which they are cited. 

C. A. McLain. 





Cases ON TAXATION. By Joseph Henry Beale. Cambridge: Harvard Uni- 
versity Press. 1922. pp. 511, with additional pages 306a-306p. 


The problem of the law school curriculum is that of making birds of a 
feather flock together. Since most of the birds follow the chromatic fashion 
set by Joseph, any flocking forced upon them necessarily involves compro- 
mise. The basis of classification may be some genetic element like the 
High Court of Chancery or the Constitution of the United States, or it may 
be some similarity or congruity in the situations or relationships or material 
objects involved. In traditional courses in equity we embrace issues and 
relationships that have little in common except that they sometimes get 
before a chancellor. In courses in constitutional law we jump from the 
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power of Congress over senatorial primaries to the power of a state over 
Greek letter fraternities. Such grouping gives us vaudeville rather than 
drama. Its offense in what it joins together is doubtless less serious than 
its sin in what it puts asunder. Until Mr. Sayre gave us his case book on 
labor law, the student of the employer-employee relationship had to hop 
from the topic of crimes to that of torts and thence on to agency, equity 
and constitutional law. Similar hoppings were required of those who sought 
light on the relationships now dealt with in courses on regulation and 
restraint of trade. These recent pedagogical developments indicate the 
growth of the appreciation that it is desirable to do more of our gathering 
around the focal point of the factual situations or relationships involved 
rather than the legal rules or devices for dealing with them — to turn from 
forced and delusive symmetries of abstractions to emphasis upon congruities 
or particularities of the concrete practical issues that folks face in living 
and getting a living. In all this there is something vastly more important 
than the mechanics of pedagogy. The crime of the approach from analyti- 
cal syntheses and integrated abstractions was long ago pointed out by Mr. 
Pound when he inquired why “a great and learned court” should deal 
“with the relation between employer and employee in railway transporta- 
tion, as if the parties were individuals —as if they were farmers haggling 
over the sale of a horse?” Courts obsessed with the search for harmonious 
doctrine and with reverence for some received legalistic schematism are 
prone to forget that the Sabbath was made for man and not man for the 
Sabbath. Attorneys similarly obsessed may fail to bring to a court the 
considerations essential to a wise judgment. If we can make law students 
put facts and functions in the foreground, we can make those who sit in 
judgment on facts and functions take pains to comprehend the facts and 
functions on which they sit in judgment. 

The difficulties in overhauling the law-school curriculum from the func- 
tional viewpoint are not to be minimized. Only by repeated experimenta- 
tion can we find how far we may wisely substitute new compromises for 
old. Fortunately or unfortunately the vested interests of pedagogues, com- 
pilers and publishers afford security against precipitate change. We may 
therefore give a cordial welcome to all new instruments for classification 
according to interests and enterprises rather than according to historical 
accidents or analytical symphonies. There is certainly no doubt that the 
problems arising from the exercise of the taxing power may desirably be 
segregated for Jegal study. Mr. Goodnow demonstrated this some two 
decades ago, and the volume of Mr. Beale adds its confirmation. So much 
has happened since Mr. Goodnow’s pioneer contribution that a new col- 
lection of cases was imperative if taxation is to be studied in law schools 
as an independent subject. The earlier book covers a wider variety of 
topics and was in its prime sufficiently inclusive to relieve the student of 
taxation from the necessity of indulging in courses on constitutional law 
and administrative law. Mr. Beale’s collection deals more adequately with 
the fundamental topic of jurisdiction, and it offers for the first time ma- 
terial on the federal income tax under the sanction of the Sixteenth Amend- 
ment. On these two topics it is wholly adequate and commendable, and 
it includes nothing which one would wish to have left out. With one pos- 
sible and very minor exception the arrangement is admirable. As appears 
from the outline offered below in the margin,! the general plan of classi- 
fication is on the basis of the kind of tax involved. The wisdom of this 





1 The opening chapter on Tax on Person (pp. 1-33) contains 12 cases, all of 
which involve the issue of jurisdiction. This is the issue in the first two sections 
of Chapter II on Tax on Property which have six cases on real property (pp. 34- 
51) and 29 cases on personal property (pp. 52-159) tangible and intangible. 
Then follow sections on Assessment (pp. 160-194) with 9 cases touching on 
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lies in the fact that the major issue in the first four chapters is that of 
jurisdiction and the tests of jurisdiction vary with the type of tax in issue. 
Thus we have a welcome classificatory warning against a universal concept 
of jurisdiction. One may question whether the income tax should have 
been treated in a section of the chapter on property taxes rather than in 
a separate chapter. Whatever may be the adjudicated character of an 
income tax in any particular state, this youthful prodigy is a hybrid from 
the personal, the property, and the excise tax, and it might desirably be 
presented as an independent genus. This, however, is of slight, if any, 
pedagogical importance, and Mr. Beale has judicial authority for his choice. 

When one turns to consider what Mr. Beale has omitted, issues of time 
and space arise to caution greediness to refrain from criticism. Yet greedi- 
ness still begs to have its say. The lawyers of the future are certain to 
participate in making much law on the subject of state income taxes. The 
problem of the allocation to a state of its share of income derived from 
enterprise in several states is far from fully worked out. The so-called 
unit rule will undoubtedly be allowed more latitude in income taxation than 
in property taxation, but some limits have already been laid down and more 
will certainly be added. Since this issue is bound to give rise to much 
litigation and since the states vary greatly in respect to the factors chosen 
as the basis of apportionment, it would have been welcome had Mr. Beale 
given us a few cases to outline the problem and to show how it surpasses 
in complexity the similar problem in respect to property taxation. Other 
topics touched upon rather lightly are those of discrimination and the pro- 
cedure of assessment. The student of taxation will have to go to Mr. 
Freund’s Cases on Administrative Law for an adequate introduction to 
questions of notice, hearing and finality, and to Mr. Hall’s Cases on Con- 
stitutional Law for an approximately full consideration of discrimination. 
Perhaps he should get them there rather than in a course on taxation. 
The courses on administrative. law and constitutional law could not well 
spare their material on discrimination and procedure in taxation, since the 
differences and the resemblances between taxation and exercises of the police 
power should there be made to stand forth. The same policy may justify 
the exclusion from the course on taxation of matters which Mr. Beale omits 
almost entirely. The constitutional law course needs consideration of the 
commerce clause and state taxation and of state taxation of national in- 
strumentalities and national taxation of state instrumentalities, because the 
adjustments worked out are part and parcel of the solution of similar con- 
flicts of interest raised by other governmental powers. To a considerably 
less degree this is true also of national taxation without the shelter of the 












































valuation, discrimination, inclusion of extra-territorial values, re-assessment for 
back years, power to raise assessments, and here and there a point of procedure; 
on Exemption (pp. 195-239) with 14 cases on property devoted to governmental, 
educational, charitable and religious uses; and on Income Tax (pp. 240-273) 
with 8 cases dealing with jurisdiction, discrimination and the nature of income. 
Chapter III on Excise Tax (pp. 274-292) has 8 cases on jurisdiction, discrimina- 
tion, mode of assessment and the distinction between an excise and a property 
tax. In Chapter IV on Inheritance Tax (pp. 293-330, with additional pages 
numbered 306a-306p) are 14 cases dealing with jurisdiction as an issue of con- 
stitutional law or statutory construction, with matters of valuation and of 
deductions, and with the incidence of the tax on various legatees. Chapter V 
on Obligation of a Tax (pp. 331-347) has 6 cases on the mode of collection, 
including the issue of personal liability. In Chapter VI on Remedies for Illegal 
Taxation (pp. 348-367) are 6 cases on pre-requisites to recovering back taxes 
in law or in equity. The final chapter on Federal Income Tax (pp. 368-511) 
gives us 40 cases on the definition of income under the Sixteenth Amendment, 
the computation of income, allowance for deductions, and a number of other 
problems of accounting and of statutory interpretation. 
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Sixteenth Amendment and of the purposes for which taxes may be laid. 
What would be welcome, if it were possible, would be to have certain 
material separately printed so that each instructor might allocate it as he 
wished, perhaps uniting the communicants of two congregations for joint 
meetings when this is the only way of avoiding duplication. This doubtless 
is a vain hope and one which faces other obstacles than the composition 
of case books. As matters stand at present, Mr. Beale is a victim of 
necessity in planning for a two-hour semester course. We would not sacri- 
fice anything that he has given us, and he could not give us more and keep 
within the appointed time. He has included only what other courses can 
well spare and has excluded only what is adequately and very likely more 
appropriately offered elsewhere. 

A final pious wish craves expression. Mr. Beale’s material on the federal 
income tax includes judicial treatment of business problems and of account- 
ing technique. Practical issues of this type are involved in the great ma- 
jority of the income tax problems which courts have to handle. The wise 
advocate and the wise counsellor need insight and experience in the field 
of business and accounting. Comprehension of what the law is dealing with 
is quite as essential as comprehension of what the law has already done; 
for the problems are perennially new and novel. Lawyers must be school- 
masters to courts in many matters on which wisdom or unwisdom in law 
books is but a reflection of wisdom or unwisdom elsewhere. It has been 
the boast of the case-book that it invites students to the primary sources. 
This is not the place to elaborate the proposition that the primary sources 
of the law may often lie back of law books, but the proposition is one 
that may here be appropriately advanced. One who knows what goes on 
in lawyers’ offices when a problem of taxation is presented is keenly aware 
of the dependence of the law upon understanding of many things which 
traditionally lie outside the law. Has not the time come to consider care- 
fully whether the materials for legal study should not include some of the 
materials to which the law is applied and which the law shapes? Can we 
not in our law schools do more integrating of the facts and functions of 
business with the doctrines and the adjustments of the courts? This is a 
cry for some Moses with a double equipment to bring from Sinai a com- 
panion to Mr. Beale’s collection and to lead the law schools into a still 
further extension of the idea that our classification and our approach should 
more and more depart from the analytical and put in first place the 
functional. 

THomas REED PoweELL. 





THE CONTROL OF FOREIGN RELATIONS. By Quincy Wright. New York: 
The Macmillan Co. 1922. pp. 412.1 


The distinctive service performed by this generally excellent volume is 
to trace the line of contact of our Constitutional Law with International 
Law, in a way not before attempted. By the Constitution the sum total 
of governmental powers recognized in the United States is divided between 
the national government and the states, and the powers falling to the 
national government are again subdivided among the different departments. 
The ever-impending possibility of conflict between the obligations of the 
nation as a whole and the constitutional prerogatives of the states was 
illustrated only recently, when a branch of the Supreme Court of New York 
issued an attachment upon certain funds of the Mexican government — 
an occurrence curiously reminiscent of the McLeod affair which nearly in- 





1 This volume was awarded in April, 1921, the Henry M. Phillips prize of 
$2000, by the American Philosophical Society of Philadelphia, 
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volved us in war with Great Britain eighty years ago; this time luckily the 
local judiciary was less stiffnecked. No doubt the Constitutional principle of 
the supremacy of the national government within its sphere may generally 
be invoked in support’ of our international obligations when these are 
menaced by the action or inaction of the states; only, unfortunately, it is 
not always so invoked, an instance being the pertinacious refusal of Con- 
gress, despite the pleading of President after President, to provide an 
effective recourse in cases where aliens have been subjected to mob violence. 
When, moreover, we turn to the relations of the departments of the national 
government itself, no such principle is available to allay conflicts of power 
— on the contrary, the principle of equality is the one which obtains within 
these precincts. Thus, the President and the Senate make treaties, but if 
the treaty requires an appropriation, resort must be had to the House of 
Representatives. Also, treaties are at all times subject to repeal by Con- 
gress, at least in their quality as law of the land. Furthermore, in the 
making of treaties, while the President proposes, it is the Senate which 
disposes. Yet again, being law of the land, treaties are frequently subject 
to judicial construction. How is this elaborate mechanism to be kept 
smoothly functioning from the point of view of the requirements of 
International Law? 

In answer, Mr. Wright points to a series of what he calls “ constitutional 
understandings ” which have grown up in course of time, and to certain 
instrumentalities which also have been developed, for the purpose of secur- 
ing something like unity of purpose among the organs of government whose 
powers affect the foreign relations of the nation. Thus the doctrine of 
“ political questions” has always enabled the Court to retire gracefully 
whenever independent action on its part might “mess things up.” Again, 
the House of Representatives has actually never refused an appropriation 
which was needed to carry a treaty into effect. Again, the treaty power 
does not attempt nowadays to override acts of Congress, though in point 
of constitutional right it may do so. Finally, there is the unifying force 
supplied by the President’s prerogative in this field and in the related one 
of military command. 

This last, indeed, is a factor whose claims Mr. Wright is prone to ex- 
aggerate at points. That the President is the sole mouthpiece of the 
United States in its dealings with other countries is, of course, well settled; 
but it does not at all follow that this capacity is never an instrumental one. 
If the President as Commander-in-Chief may be directed by Congress to 
use the Army and Navy to prosecute a war, why may he not, similarly, as 
the organ of communication with foreign nations, be directed by Congress 
to give notice to the countries affected of the termination by statute of 
treaty provisions? “He cannot be compelled to act by Congress,” says 
Mr. Wright, and adds: “This would accord with the general practice of 
Presidential independence in conducting foreign relations” (pp. 258-259). 
But the President’s duty in such a situation does not come from Congress, 
though Congress has defined it; it comes from the Constitution, in the 
situation which Congress, in the exercise of acknowledged powers, has 
created. In such a situation the President has no independence. 

Conversely, it cannot be conceded that, because it is the President’s func- 
tion to announce to other nations our government’s views of its rights 
and obligations toward them, he may determine in all cases what those 
rights and obligations are. Professor Wright himself admits that there are 
questions touching the interests of foreign nations which are not of executive 
cognizance (p. 216). Nevertheless, he would have it that, whenever the 
President takes it into his head to express himself on any such matter, 
his view thereupon becomes binding upon the United States internationally, 
and he cites as an illustration of his thesis President Wilson’s declaration 
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that he had found the Panama Tolls Act “in plain contravention” of the 
treaty with Great Britain (pp. 60, 163, 165). The illustration at least is 
badly: chosen. The President was not addressing Great Britain on the 
occasion referred to, but Congress. Congress, far from accepting his view 
of the matter, took care, in repealing the act, to reserve the question of 
right. Great Britain had taken cognizance of the earlier act; she can hardly 
close her eyes to the later one. Also, Mr. Wright states elsewhere that 
national and state laws are subject to international cognizance (p. 30). 
And of like nature is the question whether the President can, by “an 
armistice, containing political terms of peace, oblige the full treaty power 
to ratify the same terms in the final treaty?” Speaking with reference to 
the Armistice of November 11, 1918, Mr. Wright answers: “Clearly an 
armistice ought not to affect the political terms of peace beyond the mini- 
mum necessary to bring hostilities to an end. Within this minimum, how- 
ever, the President as Commander-in-Chief is competent to conclude 
armistices, and his agreement ought to be observed by the Senate in con- 
senting to the definitive peace treaty” (p. 241). The import of this 
“ought to be” is rather doubtful. For on another page Mr. Wright con- 
cedes that in certain cases, “ the presumption that the President speaks 
for the nation would be generally superseded . . . by the duty of foreign 
nations to acquaint themselves with the authority in the United States 
competent to make international agreements ” (p. 217). 

In his theories of Constitutional Law, on the other hand, Professor Wright 
is a good deal of a conservative, contending that while the control of foreign 
relations under the Constitution “is given almost exclusively to the na- 
tional government,” “ it extends only so far as expressly or impliedly dele- 
gated” (p. 335; also chs. IX and X). He thus rejects the idea that the 
national government possesses complete powers in the field of foreign 
relations simply in consequence of the fact that it is the government of a 
nation which is sovereign at International Law, a view which more than 
once has received the approval of the Supreme Court (see pp. 130-134). 
At the same time he makes it clear that he regards the national government 
as not lacking any essential powers in this field (see pp. 78, 87, 90, 134 
note 13, 159) —an attitude which exacts at points a fairly resolute pre- 
determination in exegesis, not to say an occasional act of faith (see pp. 150, 
276, 307). Nor is the protest which Mr. Wright makes against “ deducing 


powers from responsibilities” (p. 114) to be taken too seriously; legal . 


responsibility is hardly to be predicated where legal power is lacking. 

But why. should Mr. Wright be so averse to the idea of the sovereignty 
of the national government in the field of foreign relations? He advances 
two reasons: first, that the doctrine would render superfluous the enumera- 
tion of powers in the Constitution affecting foreign relations (p. 132); 
second, that it ‘“‘ would seem to exempt Congress from constitutional limita- 
tions arising from individual rights, states’ rights, and the separation of 
powers in this field” (p. 134 note 13). Neither objection is conclusive. 
As to the enumeration of powers in Article I, § 8, it may exist sometimes 
for the purpose not of calling powers into existence but of distributing 
existing powers, as for instance the power to “ declare war.” As to funda- 
mental rights, a similar objection to the theory of Congress’s sovereignty 
over territories is satisfactorily met in the Jmsula Cases, 182 U. S. 244. 
It should be added that the sovereignty doctrine applies equally to the 
war-making power of the national government, a power which it also en- 
joyed from the earliest moment of independence and which was transferred 
unbroken to the government of that “more perfect Union” which was 
created by the Constitution. 

Some minor criticisms follow: The maxim that the legislature cannot 
delegate its powers should today be taken in a somewhat Pickwickian 





502 HARVARD LAW REVIEW 


sense (see pp. 43 note 21, 97 note 13, 312; compare United States v. 
Grimaud, 220 U. S. 506, and Clark Distilling Co. v. W. Md. R. Co., 242 
U. S. 311). The remarks made on pages 83 and 278 with reference to the 
power to expel aliens who’ claim citizenship are rendered inapplicable by 
the recent decision in Ng Fung Ho v. White, 42 Sup. Ct. Rep. 492, to the case 
of resident aliens. The distinction attempted on page 86 between “ states’ 
rights” and “ reserved powers ” of the states receives no confirmation from 
the leading case of Collector v. Day, 11 Wall. 113. It was President Johnson, 
not Lincoln, who repudiated General Sherman’s agreement with General 
Johnston (p. 240). To speak of the denunciation of the Russian Treaty of 
1832, which occurred in ro1t, as if it had been the act of the President alone 
is misleading and erroneous. President Taft himself admitted the necessity 
of the Senate’s codperation (pp. 259-260). It is also erroneous to speak as 
if the international obligation of a treaty could be ended by one party 
thereto (p. 262). The constitutional question is, which branch may estab- 
lish for this government the policy of no longer observing a treaty; and 
the best answer is Congress, because it can repeal the treaty as law of the 
land, and also because it is the body which establishes the municipally 
binding view of International Law. The right of Congress to pass resolu- 
tions respecting the conduct of foreign affairs (p. 283) does not have to be 
traced to its legislative powers, but only to its status as a parliamentary 
body. The power to declare war is the power to assert the existence of a 
situation which validates war at International Law (see Fleming v. Page, 9 
How. 603; United States v. Active, Federal Cases No. 14,420). Conse- 
quently, any recognition of war by the President must be subject to dis- 
allowance by Congress in exercise of its express power to declare war (see 
pp. 289-290, 293). Unlike statehood, war is not a status protected by the 
Constitution (p. 292), and its termination in the domestic sense requires 
only the repeal by Congress of its authorization of hostilities. The merits 
of the ancient dispute over Congress’s power to control the use of the Army 
and Navy are by no means so clear as ex-President Taft’s language (p. 308) 
would lead one to believe. The statement (p. 312) that the national govern- 
ment “may not burden state officers” with administrative duties overlooks 
the fundamental theory on which the relation of the state judiciaries to 
the national judiciary must rest, the decision in Siebold’s Case, 100 U. S. 
371, and lessons of the recent war (see Selective Draft Cases, 245 U. S. 366). 
The power of removal does not belong inherently to the President (p. 316), 
but is an adjunct to the power of appointment, a doctrine recognized by 
Parsons v. United States, 167 U. S. 324, as well as by recent cases (Eberlein 
v. United States; Norris v. United States; Wallace v. United States — de- 
cided at last term of court). The doctrine stated by Attorney General 
Cushing that “no head of department can lawfully perform an official act 
against the will of the President” (p. 317) is sheer nonsense, and runs 
directly counter to what was stated in Marbury v. Madison, 1 Cr. 137, and 
Kendall v. United States, 12 Pet. 524. The statistics quoted from a Senate 
report on page 330, as to Presidential agents, are misleading. In the vast 
majority of the cases referred to, the President merely designated an already 
duly appointed agent for a special mission fairly collateral to his line of duty. 

In his final chapter Mr. Wright makes several suggestions for better 
coordinating governmental decisions touching our foreign relations. His 
most important proposal is the formation of a special cabinet for foreign 
affairs, to consist of the Secretaries of State, Treasury, War, Navy and 
Commerce, the Attorney General, the Vice-President, the Speaker of the 
House, the President pro tem. of the Senate, and the Chairmen of Foreign 
Relations and Foreign Affairs Committees. It is a proposal which merits 
consideration. 

The work is admirably arranged for a treatise —less so for a textbook. 
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The close, even minute analysis of the subject has rendered considerable 
repetition inevitable, but it would seem that the author might have avoided 
telling us four times, in substantially the same phraseology, that one 
Arguelles was extradited to Spain by President Lincoln in 1864 in the ab- 
sence of a treaty (see pp. 78, 190, 195, 237). 

The index is excellent and could have sprung only from the comprehension 
of the author. 


Epwarp S. Corwin. 





THE Lasor InyJuNcTION: AN ExposiTION OF GOVERNMENT BY JUDICIAL 
CONSCIENCE AND Its MENaAcE. By John P. Frey. Cincinnati: Equity 
Publishing Co. 1922. pp. xiv, 197. 


The case against the labor injunction is here presented by a layman, with 
an introduction by Samuel Gompers. Somewhat less than half the book 
is occupied by discussion, and the last hundred pages contain an abstract 
of the declarations of annual conventions of the American Federation of 
Labor about injunctions; the model anti-injunction bill drafted and approved 
by the Federation; and typical injunctions and leading judicial decisions. 

Although a lawyer can find many defects in this book, he may at least 
learn from it the fact that lawyers have made the law much more difficult 
for laymen to understand than it ought to be. Here is a field of the law 
which intimately affects the lives and happiness of two or three million 
workingmen and women. Yet there is no book from which they can learn 
its principles. It has never been codified, and any trade-unionist who wishes 
to study it must either rely on the unofficial statements of long treatises, 
or else examine hundreds of judicial decisions, each in a different volume, 
and many of them wholly inconsistent with each other. Furthermore, the 
labor injunction cannot be correctly understood from the cases on that 
topic alone. It demands an accurate knowledge of two much wider sub- 
jects, torts and equity jurisdiction, each of which in its term must be 
studied in a mass of decisions. And not only the layman is baffled. Few 
leaders of the bar could advise a labor union how to conduct an effective 
strike with any assurance of avoiding an injunction and imprisonment for 
contempt. The essential quality of predicability is virtually absent in this 
portion of the law. Surely the time has come for the state to stop govern- 
ing working-men by uncertain rules, resembling the ingenuity of the Em- 
peror Caligula in hanging drastic statutes so high in the air that nobody 
who might possibly violate them could understand what they said. 

Such being the difficulties of the labor injunction, it is not surprising 
that Mr. Frey has failed to comprehend several important points. Thus, 
he begins by contrasting the modern equity judge, who protects the rich, 
with the mediaeval Chancellor who devoted all his attention to the safety 
of the poor (page 4). A layman might derive this impression from stray 
statements in text writers, but a lawyer would know, first, that the modern 
equity court frequently relieves the poor against fraud, and second, that 
the fifteenth century Chancellor spent a large portion of his time enforcing 
trusts for the benefit of large monasteries and wealthy landowners. Again, 
the author (page 8) quotes Selden’s famous gibe at the arbitrary nature of 
the Chancellor’s conscience, apparently supposing that it represents the 
situation to-day, and that the definitions of coercive picketing or the 
secondary boycott depend on the uncontrolled conscience of the particular 
equity judge. Since Lord Eldon’s time, a century ago, the rules of equity 
have become almost as rigid as those of the common law, especially in the 
field of civil injuries where equity necessarily follows the law. The ques- 
tion whether the labor unionist has wronged the employer is not a matter 
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of the equity judge’s discretion at all, but is determined by rules in the 
same way as the question whether a street railway has negligently injured 
a passenger. 

The true reasons which make the labor injunction much more question- 
able than the negligence suit are not any refusal of courts of equity to 
attempt to lay down rules; they are, first, the greater difficulty in stating 
the rules, and the conflicting decisions in different states or even the same 
state; secondly, the possibility that in so far as these rules are settled, 
they give the laborer an unjustly narrow scope in his competitive struggle 
with the employer, both in defining what constitutes a tort and in regulating 
the grounds and scope of injunctions; thirdly, the grave doubts whether 
the injunction is the most suitable method to accomplish the legitimate 
purposes of safeguarding business and public order against the coercion and 
violence which so frequently accompany strikes. It may be that the 
criminal law ought to deal more with the actual manifestations of disorder, 
while the adjustment of the disputes which underlie the strike must be 
placed in the hands of conciliation courts or administrative tribunals. 
Certainly, even though Mr. Frey’s wish for the abolition of the labor in- 
junction were granted, the public would still demand a vigorous weapon 
against the excesses of strikers. 

It is to be hoped that Mr. Frey will consider such questions as these in 
his next book, and that he will have the opportunity to make a broader 
study of equity jurisdiction in its preparation. This might lead him to 
modify several of his positions. For instance, he asserts (page 27), that 
“ American courts of equity had no English precedents to justify them in 
the issue of labor injunctions,” and ridicules (pages 33 ff.) the American 
judicial theory that business is property, as if it were an outrageous legal 
innovation invented to justify labor injunctions. .The fact is, that during 
the last half of the nineteenth century, business has been protected in equity, 
both in England and this country, against numerous wrongs which have 
nothing to do with industrial disputes. Thus, equity has enjoined the 
action of a competitor in putting up his wares so as to pass them off on the 
public as the plaintiff’s, and has required compensation for the good-will 
of a dissolved partnership. On the same principle, equity under statutes 
safeguards the union label. When equity had taken this entirely proper 
position in recognizing the business man’s opportunity of access to the 
market as a right, just as valuable as the ownership of land or machinery, 
it was a natural though perhaps unwise step, to protect his access to an 
open labor market by injunction. 

Again, it is stated (page 72) that the principle that equity must not be 





1 The author states that there are only two instances of labor injunctions in 
England, Springhead Spinning Co. v. Riley, L. R. 6 Eq. 551 (1868), and Taff 
Vale Railway Co. v. Amalgamated Society of Railway Servants, [1901] A. C. 
426. These he declares to have no authority, because the first was repudiated 
by the Court of Appeal in Prudential Assurance Co. v. Knott, ro Ch. App. 142 
(1875), and the second was immediately superseded by the Trade Disputes Act 
of 1906, 6 Edw. 7, c. 47. This does not quite state the true situation. The 
Springhead case was attacked, not because it was a labor injunction but because 
it enjoined a libel, and its authority has been virtually restored by later English 
cases enjoining libels. See Roscoe Pound, “ Equitable Relief against Defamation 
and Injuries to Personality,’ 29 Harv. L. Rev. 640, 657-666 (1916). The Taff 
Vale case was attacked, not because of the labor injunction, but because it treated 
the union as an entity, thus making its funds liable to seizure to pay damages, 
like United Mine Workers v. Coronado Coal Co., 42 Sup. Ct. Rep. 587 (1922). 
The statute of 1906 did not prohibit labor injunctions, but affected law and 
equity together by narrowing the tort liability of the unions. Labor injunctions 
have been very infrequent in England, but are not opposed to English authorities, 
and rest on general equitable principles which are well-recognized in that country. 
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used to punish crime, has been violated by the issue of labor injunctions 
against criminal acts in strikes. The author is probably not familiar with 
the numerous injunctions in matters wholly dissociated from labor against 
acts which were in fact criminal, but which were enjoined because they also 
threatened private rights. Thus, a man may be enjoined from repeatedly 
breaking into the plaintiffs house, from pouring dense smoke over the 
plaintiff’s land, from manufacturing TNT next his residence, though these 
acts are also punishable by the state through prosecution. Large corpora- 
tions under the Sherman Act may be broken up in equity, although they 
may also be proceeded against criminally. The point is, that equity does not 
deal with criminal acts because they are crimes, but only if in addition 
they present grounds for equitable relief, to protect private rights, etc. 

Yet, although no reliance can be placed on the theoretical discussion in 
Mr. Frey’s book, it has distinct value for lawyers. The collection of labor 
cases is useful, despite the unfortunate omission of references to the volume 
and page of the official reports of decisions. It is to be hoped that these 
will be supplied in the next edition. The recent publication of Sayre’s 
Cases on Labor Law? may suggest more cases that Mr. Frey ought to 
reprint, such as Vegelahn v. Guntner,? with Holmes’s dissent, and portions 
of Truax v. Corrigan.* 

Still more important is the opportunity which this book gives for lawyers 
to see how law in action looks to laymen who are intimately affected by it, 
however untrained in law in books. Some houses have been described as 
combining a Queen Anne front with a Mary Ann back, and we members 
of the bar often rest satisfied with the symmetrical facades of the logical 
structures we have raised, without realizing the opinions of those who in- 
habit the working-quarters behind. Against the theoretical justifications of 
the labor injunction which I have just given must be weighed its mental 
and emotional effect upon trade-unionists. Imprisonment for contempt by 
a single judge is logically different from imprisonment for crime by a grand 
and a petty jury, but the prison walls and prison food are just the same. 
The lawyer who reads a judicial opinion in a labor case with care is not 
likely to consider the language of the injunction itself as it must sound to 
the men against whom it is directed. Here is Mr. Frey’s impression 
(page 74): a 

“The strikers, unfamiliar with legal phraseology, knowing if they are 
cited for contempt, that no jury will be permitted to pass on the facts, 
are intimidated by the phraseology and deterred from doing anything to 
protect their interests because of the indefinite language used, which they 
realize the court can interpret in any manner satisfactory to itself, because 
the wording of the injunction has failed to convey the clear, direct im- 
plication and interpretation of the language used.” 

The lawyer who finds that an erroneously granted injunction against 
picketing has been reversed by the appellate court will probably feel that 
justice has been attained. The unionist only sees that the strike was effec- 
tively broken by the erroneous injunction; the reversal comes months too 
late to reinstate the contest.5 The lawyer is too familiar with conflicting 
and inconsistent decisions to view them with surprise or indignation. Mr. 
Frey is immediately struck by the contrast between frequent injunctions 





2 Francis B. Sayre, A Selection of Cases and Other Authorities upon Labor 
Law, Cambridge, 1922. 

3 167 Mass. 92, 44 N. E. 1077 (1806). 

4 42 Sup. Ct. 124 (1921). 

5 A patentee who seeks a temporary injunction against an infringer is forced 
to file a bond to pay damages caused by the injunction if it is later dissolved. 
A similar bond might be required for labor injunctions, the damages being fixed 
at so much for each week the injunction is in force. 
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against boycotts by strikers and frequent refusals to enjoin boycotts by 
associations of business men against firms who violate the association’s rules 
(page 63). It may be that Mr. Frey overlooks cases that do enjoin the 
employers, and. that on the whole there has not been discrimination. The 
point is, that as a union member reads the cases collected here, he thinks 
they do discriminate against him and feels aggrieved. What are we going 
to do to remove that impression of injustice? It is not enough that the 
people get justice; they must feel that they are getting justice. 

The reviewer has been on the other side from Mr. Frey’s union in one 
or two strikes, and holds views most unacceptable to Mr. Frey’s associates 
in the American Federation of Labor,’ but he looks forward with interest 
to a revised edition of this book. 

ZECHARIAH CHAFEE, JR. 





TRIAL BY Jury. By Robert von Moschzisker. Philadelphia: Geo. T. Bisel 
Co. 1922. pp. X, 452. 


This volume contains a series of lectures delivered at the Law School of 
the University of Pennsylvania by the present Chief Justice of the Supreme 
Court of Pennsylvania. 

The first three lectures, which have already appeared in the University 
of Pennsylvania Law Review, deal with the history of the institution of 
trial by jury. The author does not attempt to make any original con- 
tribution on this subject, but gives a summary of the opinions of legal 
historians. He does not cite the notable contribution to our knowledge 
of the origin of trial by jury made by Professor Haskins in his book on 
Norman Institutions, which deals with the parallel development of Norman 
and English legal institutions during that vital period of a century and a half 
when Normandy and England were subject to a common ruler. Since the 
evidence we now have of the continental origin of trial by jury is so con- 
clusive, it would seem perhaps hardly worth while to do more than refer to 
the romantic and patriotic opinions of Blackstone and other early writers 
as to the Anglo-Saxon precedents. 

The latter part of the book deals interestingly with the constitutional 
guaranties of trial by jury in federal and state constitutions. 

Clearly the most valuable part of the book is that which deals with the 
actual conduct of trials. The varied experience of the author at the bar, 
both in private practice and in the office of district attorney, his considerable 
experience as a trial judge, and finally his distinguished career on the 
Supreme Bench of Pennsylvania, give peculiar weight to his observations. 
He believes strongly in trial by jury as the best practicable method of 
ascertaining the truth as to disputed facts. He has perhaps more faith in 
the jury itself than in the trial judges and the lawyers practicing before 
them. He says that “ many trial judges are not masters of the art of ad- 
ministering the law” and speaks of “few lawyers being skilled in court 
practice,” and concludes that it is perhaps better not to compel the jury 
to make specific findings of fact but to leave the issues at large to the 





6 Mr. Frey cites the following cases: Montgomery Ward & Co. v. South 
Dakota Retail Merchants’ & Hardware Dealers’ Ass’n, 150 Fed. 413 (Circ. Ct., 
D. S. Dak., 1907); Delaney Bros. v. Master Plumbers’ Association of St. Paul 
(Minn. Dist. Ct., 2nd Dist., 1920) ; Cote v. Murphy, 159 Pa. St. 420, 28 Atl. 190 
(1894) ; Master Builders’ Association v. Domascio, 16 Colo. App. 25, 63 Pac. 
782 (1901); National Fireproofing Co. v. Mason Builders’ Association, 169 Fed. 
259 (2nd Circ., 1909). 

7 W. E. Walling, “ Anti-Labor ‘ Liberals’,’ American Federationist, May, 
1922, commenting upon a review of Public Opinion and the Steel Strike of 1919, 
N. Y. Evening Post, Mar. 18, 1922. 
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jury. (Sec. 345.) If indeed the trial judges are poorly equipped to ad- 
minister the law and the lawyers are unskilled in practice, a. pessimist might 
fear that in spite of the untrained good sense of the jury, the institution 
of trial by jury might leave much to be desired as a method of attaining 
justice. But the proof of the pudding is in the eating. And the conclusion 
reached by the author is this: 

“ T have taken part, in one capacity or another, in the trial or review of 
thousands of cases, and this experience has given me faith in the jury 
system; considering the fact that it must of necessity be administered by 
human agencies, and therefore is subject to the frailties which we all share 
in common, it is, to my mind, about the most perfect instrument which 
can be devised as an aid to organized society in administering justice between 
the State and its citizens and between man and man.” (Sec. 81.) 

Both lawyer and law student can derive much profit from the shrewd 
and penetrating observations of the author on the questions which arise in 
the conduct of trials. Pennsylvania, it may be added, is fortunate in having 
at the head of its judiciary a man of the character and attainments of 
Chief Justice Moschzisker. 

A. W. S. 





Cases ON INTERNATIONAL Law. By James Brown Scott. St. Paul: West 
Publishing Co. 1922. pp. xxxvi, 1196. 

LEADING CASES ON INTERNATIONAL Law. By Lawrence B. Evans. Second 
Edition. Chicago: Callaghan & Co. 1922. pp. xxv, 852. 


For a number of years students of international law have been hopefully 
awaiting a new edition of Scott’s well known Cases on International Law, 
published originally some twenty years ago. Although Dr. Scott’s casebook 
long held almost an undisputed field, it had grave defects. Furthermore, 
in view of the rapid development of international law during the past two 
decades a new and improved collection of cases had become almost a 
necessity. The new book contains quite a number of very interesting cases 
decided since the earlier collection was published, and also fortunately omits 
many of the earlier cases which belonged in a casebook on constitutional 
rather than on international law. It also contains a useful appendix of some 
seventy pages, giving the texts of the Covenant of the League of Nations, 
the Statute for the Permanent Court of International Justice, many of the 
Hague Conventions, the Declaration of London, the Declaration of Wash- 
ington, and a number of other important declarations and conventions. 
If, however, the new book is to be judged as one “ prepared with special 
reference to the needs and limitations of the classroom,” to use the lan- 
guage appearing in the preface written by the General Editor of the series, 
it will prove a disappointment to many. A casebook for law students should 
be primarily a pedagogical instrument. It should be, not a series of ex- 
pository judicial pronouncements, setting forth the law after the manner of 
text-writers, but a collection of argumentative cases, setting forth factual 
situations whose legal solutions vex one’s intellectual capacities and try 
one’s understanding of legal principles. If Dr. Scott’s casebook is to be 
viewed in the light of such a standard, one is forced to admit that it is 
not as a whole satisfactory. Too many of the cases are little more than 
dogmatic expositions of principles too simple or elementary to engage the 
discussion of a class following the case method of instruction; while on 
the other hand certain problems of international law which have greatly 
vexed modern courts are left almost untouched. In a number of cases the 
facts are insufficiently given; and the grouping of topics and arrangement 
of cases, at least from the teacher’s viewpoint, leaves much to be desired. 
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Of its kind Evans’ Second Edition of his Cases on International Law is 
a much better piece of work. The selection of cases has been made with 
considerable skill, and the really excellent footnotes should prove stimulating 
to college students. The new edition is a very substantial enlargement of 
the earlier one, which was too abbreviated for a comprehensive treatment 
of the subject. Evans’ new casebook should prove popular for elementary 
college use. It is not, however, suitable for law schools which undertake 
a careful study of international law; too few cases are included, and some 
subjects of the greatest importance are left entirely untouched. For instance 
there are only two (possibly three) cases on the entire subject of treaties, 
including their nature, form, interpretation,.effect and termination, and 
apparently only a single case dealing with the nature of th® de facto state 
or government. The important subject of citizenship, involving questions 
of natural allegiance, of naturalization, of expatriation, and of dual citizen- 
ship, is left quite untouched; and one looks in vain through the table of 
contents to find mention of such subjects as state responsibility, acts of 
state, rights and duties of aliens, piracy, etc: : Rerhapé, howgvey, one should 
not be too severe in one’s demands from a book evidently intended for 
elementary college, rather than for advanced law school, use. “< 





